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Ty continuation of GOO, No. 785, datod the 12th nitimo, 
in which the Board were requested to furnish Government 
with a report on the petition of Cleda Lall, Moonsiff of 
Meerut, with reference to his upplieation to be adinitted to the 
stttlement of Mouzah Koebee, Pergunnah Uimroha, Zillalr 
Moradabad, I am directed, to state, that when thoso orders 
were’ issued, the only expusition before the Lieutenant-Gov- 
ernor of the circumstances of the estate was that contained in 
the Board's Letter dated the 19th March, 1867, founded upon 
the personal enquiry of the lute Junior Member, Mr. Cust, at 
Moradebad. Throughout this ducuinent, the nuzzurana holder 
is styled simply ‘the assignee of tho Government revenue,” 
and his claims are placed solely upon the strength of that 
position. Tt was upon the assumption of the title of the 
nuzzuranadar being thus limited that the orders of tho 12th 
ultime were written, in which the applicability of Secrion 
10, Regulation VII. of 1822, was questioned, and that of 
Section 17 suggested. Tho Lieutenant-Governor has now 
had an opportunity of receiving from the Collector of 
Moradabad, while at that station, an explanation of tho 
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tenure, and has directed me to communicate the fullowing 
instructions,. 


2, It appears that the salo and exclusive management of 
the cultivated portion of the estate is vested by prescription 
in the nnzzuranadar, by whomulone the agricultural arrange- 
ments arc concluded. How Jong this has beon the case 
nowhere appears ; but the presnmption is that the prescription 
runs back beyond the reach of evidenee. To eall a land- 
holder exercising theso rights of proprietorship simply an 
assignee of tho Government revenue is to mislead. IIe 
may have been that and no moro at tho first : ho certainly 
stands in a very different position now. 


3. On the other hand, the ex-zemindars aro in the enjoy~ 
ment of cortain porquisites, iucluding a cess of about one-~ 
eighth on money payments, and ouc-sixteenth on rents in 
kind ; also rents on houses and sayer. But in the agricultural 
management of the estato the cx-zemindars have no con- 
cern or voice whatever. 


4. Under these cireumstances, tle appeal of the ex-zomin- 
dars is not entitled to consideration.  Thoir prescriptive 
rights—all that they have heen able, time out of mind, to pre- 
serve of their ancient property—~are sceured to them, not only 
hy law, but by a special agreement entered into by the 
nuzzuranadar, To insist on more than this would be to un- 
scttle a state uf proporty which, however grafted on an origi- 
nal wrong, has now grown up, and must bo recognized. 


5. Jt is truo that other considerations have led to a dif- 
ferent treatment in the very similar case of Mahomedpore 
Wavie in the same district. In that ease, the Government 
was impressed with the inconvenience and harassment to 
which tho tenants were exposcd by a double demand,—the 
routs being duo to the madfeodar, and cesses on tho rents, as 
in the foregoing easc, to the ex-zcmindar. The matter was 
much discussed prior to the Mutiny, and suggestions were 
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made for casing tho.tenants by making an absoluto settloment 
with one of the parties, lhe other beiug provided for by 
u consolidated payment. In 1862, it was assumed possibly 
on insufficient evidence, that the litle of zemindars to settle- 
ment was clear, and scttloment was uccordingly made with 
them. The Tigh Court has ruled, that, in so deciding, the 
Executive Government acted within its eompeteney, as by 
law it was free to make tho settlement with either party ; bat 
the Court, at tho same time, took care to say that it expressed 
no opinion on the justness or propriety of tho measure, The 
caso of Mahomedpore Wavic having been definitely disposed. 
of, and tho settlement sanctioned by Goverument, is not 
now open to review. But=tho Collector of Moradabad has 
informed the Lieulenant-Governor that there are many others 
similarly cireumstaneed’; and that the course pursued with 
respect to that case has produced an uneasy feeling ainong 
the privileged holders with whom settlement has been made. 
It appears to Ilis JIonor that in all such cases, where the 
facts correspond with those of Koobeo, the same course as that 
adopted in its settlement should be followed. 


6. Tho class of tenures now under consideration resemble 
in many points the properties largely prevalent in Oudh. in 
which 9 supervening titlo has crushed out, more or less, the 
rights and privileges of the original holders, It has beex 
held, in the lengthened discussion which tho stato of things 
in that province has given rise to, that (apart from all 
question of sunnud rights) the most expedient and just 
course is to sustuin the ex-proprietors in their surviving rights 
and privilogos, and no more; that is to say, where the usur- 
patron of the superior isof long standing. Where the usurpa- 
tion is of recont date, the claim of the ex-proprietors to com- 
plete restoration must of course bo tried and decided on its 
merits; but whore the usurped title has long oxistod, then 
the claim of the former propriotors has in reality become 
obsolete, and “ it is not our business to resuscitate titles that 
have become dofunct.”’ 
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7. As pointed ont by Mr. Mardorson, this course is no 


*Te it be found that the maaferdars have usually other than thes 
managed the cstaté, and made the collections khaw, — +... 
but that there exiat in others thu tho waalecdara inculeated b y 
indications of proprictary rights which nay be pre- Mr. Thomason, 
serted and maintained under Section z, Regulaiion — , se “oe 
BIL. of 1825, the maafccdars should be declared = 10 his rules" for 
zemindars, and the existing privileges of the original .. r 
proprictore maintainued.”"-—-29¢k January, 1348, LJe3- the di posal of 
patch 1, p, 432. maifee tenures 
in 1848; and it nearly resombles that indicated, likewise by 
aes ape Mr. Thomason, 
See p. 808 of Oudh Bluo Book, Calcutta, 1867. 
ee , , for tho settle- 


ment of the Sukrawah jaghecr.f 


8. At tho same time, it exnnot bo doubted but that the 
perpetuation of the double title prevalent in.such estates as 
those under consideration, by virtueof which the tenants ure 
subject to demands. for rent and cosses from two dillerent 
quarters, isin itself ohjeetionable, Tt might, however, be pos- 
Bible to offect some arrangement by which the claims of the 
ex-proprictors should be met, and the double title over tho 
same arca obviatod. In Ondh, aweak title of a correspond- 
ing character las been ordinarily compensated by a full nan- 
kar grant; and in Sukrawah it was met by the recognition 
of a separate proprietorship in ‘¢a nankar in land (other- 
wise called do-biswace), the rental of which shall be equal 
Qudh Biue Book, pp. 80g to one-tenth of the rental of the whole 

and 859, village.” §o, in the present cases, 
there appears no reason why a similar compromise should 
not be arrived at. The value of the cesses and other 
receipts and privileges would bo estimated, and a portion of 
the estate assigned, tho rental of which should be in lieu of 
those receipts and privileges. There is no legal power for 
enforcing such an arrangement; but if its advantages wero 
explained, no doubt it might be found possible to persuade 
the parties concerned to agree to it. We should then have 
two separate properties, cach held on a full and exclusive 
title, instead of the existing imperfeci rights of two parties in 
the sume land, Tho approaching settlument will afford 
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special facilitios for cariying such an arrangement, if it be 
found practicable, into effect. 


9. It would probably bo advantageous to officers who havo 
to deal with such tenures to make themselves familiar with 
tho ecourso of the discussions on the similar tenures in Oudh. 
There appeared somo doubt whether tho Ondh Blue Book was 
avilable in the Collector’s Office, Tlis Honor was under 
‘the impression that it had been distributed to all District 
Officers. Probably, from the proevodings having beon so 
voluminous, the passages bearing on the corrosponding state 
of things in these Provinces may ordinarily escape attention, 
It might bo useful, porhaps, to extract portions of the discus- 
sious fur the mere conyonient perusal of our officers. 


R. SIMSON, 
Secy. to Govt., N. W. P. 
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Lixtract from Note by the Hon'ble W. Muir, Foreign Secretary, 
Govt. of India, dated he 4ti September, 1866, on the As- 
seasment of Sub-proprielary Pulookdars in Oudh. 


The suggestion raised by Mr. Strachey, in his 
Teoh nabtsinaved tate 1Gth paragraph, for the complete and 
dividing of the taluoq- conclusive sevcranco of the trlong- 
agatha odatoaat dareo and zemindarco title, in any 
zemindarce intercats, exates in which this can be effected 
by an amicable partilion between the two, appours to me de- 
serving of much encouragement. Although Lord Canning’s 
Despatohos in 1858 laid down that ‘the primary condition 
of al] Janded tenures in Oudh was the recognition of the 
superior right of Talooydurs,” sind that this was “ the ancient 
indigenous and cherished system of the country,” yot in 1859 
it was equally acknowledged by the sume statesman that the 
maintonance of a double, or w burdencd, title was in itself an 
ovil, Tho talooqdaree tenure is no doubt well suited to un- 
quiet times, when the feudal relation proves bepeficial to both 
parties :—~to the inferior in being proteeted from oppression 
and spoliation ; and to the superior, in the support derived 
from a. large body of retainers. But, under a powerful Gov- 
ernment, and a quict and orderly administration, it isa 
vicious and defective syslem, which affords to neither party 
“uo benefits of an absolute and exclusive title. If, then, the 
parties can be persuaded to divide the land, in proportion to 
their respective interests, into two perfect and independent 
properties, a groat object will have boen accomplished  In- 
stead ofa mixed titlo and aburdened managonient, there will be 
substituted two separate properties on a perfect and exclusive 
title, I understood Maharajah Maun Singh, when lately at 
Simla, cordiully to approve the proposal, 
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No. IT. 
On that which constitutes Right to Sub- :ttlement, on the princia 
ples of Assessment in such cases, and on the Iights of Jaghecr- 
dars, 


I will consider’first, the ‘nature and incidents of the zemin- 
daree right in its native form. 


Throughout India the Crown was in theory entitled to the 
entire rent payablo by tho cultivator, * 

Where the ryotwaree tenure prevailed, 
Nature and {ncidenta of 


village proprietorship un- the rents wero collected ‘direct by tho 
der Native Gorernments, 


Native Custom. 


Crown or hy a Government nomince, 
who reovived certain perquisites for. the task. 


Where village proprictorship provailcd, the rents were col- 
lected by the propriotor, and ho was responsible for the entire 
sum to tho Government, For specinl reasons the proprietor 
might be temporarily sct aside, and tho rents collected by a 
Governmont nemince. In eitlier_cusc, the proprietor was 
ontitlod to hold a portion of tho estate rent-free, or ala pri- 
vileged rent, in recognition of his proprietorship. Such land 
was called nankar, seer, or matikana, 


For the convonience and sceurity of Government it was 
customary, instcad of making tho proprietor render an ac- 
count of the rents, to estimate tho sum of them, and after 
deducting his privileged holding, to take an cngageimont 
(kaboolyut) from him for the amount. Tho transaction then 
assumed tho form of a leaso; the proprictor wus rosponsiblo 
for the sum specificd: if his rents fell below it, ho was a 
loser by 80 much; if they exceeded, he was a gaincr,—but 
not always very secure of his gain under Governments that 
wero no respecters of contract. Tho lease was mude ordina- 





* The normal maximum of rent throughout India was one half of the 
gross produce, “A firman of Aurungzebe’s determinca that the Sove- 
reign’s share of the produce shall never excced one half."—Harington, 
IIL, 233, 323, e¢ seg, 
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rily at the beginning of the agriculsnral season, bat, was often 
subject to revision towards its close. This system was culled, 
in Oudh parlanee, holding pucka, or on contract; that de- 
scribed in the preceding paragraph holding kutcha, or with- 
out contract. 


Wherever the zomindaree tenure exists, the proprictor 
was habitually admitted to contract; ho had the option of 
declining the terms of the contract, if too severe: and in this 
event, whethor tho rents. wore collected by Government 
direct or through another contractor, the proprietor retained his 
privilegod lands.* But, though liable to, dispossession for 
recusance, default, or other special cause, he retained the 
right again to contract for his estate. 


From this account it will be obvious that the distinction 
hae nates between rent and revenue ereated by 
the nativesystem synony- our dimitation of the Government 
meee demand had no existeneo under tho 
native rule; rent and revenue were cuonvertiblo terms. The 
drawback allowed to the proprietor was given, not, as with us, 
in the shape of a ratablo deduction from the estimated rental, 
but by the assignment of land, which was subtracted from the 
rent-roll.f This, with the perquisites of management, mano- 
rial receipts, and the ‘benefit from those hidden sources 
which the officcrs of Government were unable to explore}” 
(in other words, embezzlemont from tho rental) formed the 
only sources of proprietury income. 








*So, also, when they mortgaged their estates, the proprietors ordinarily 
retained these beneficial holdings, 


+ Thus Todur Mull “left with the zemindars the management of their 
lands, and concluded a settlement of the revenue with them; assigning 
to them a portion of the land, or its produce, for their immediate use and 
subsistence, under the denomination of nankar,”—Mr. Shore's Minute of 
1788, quoted by Harington, Il, 234, 


t Narington, IIL, 234, 
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The amount of privileged land called ‘‘nankat,” ‘ malik- 
ana,”’ &e., was not fixed at any in- 
variablo proportion of the estate. 
Throughout the North-Wost, however, it is very generally 
held that the proprietor was, under uncient custom, entitled 
to reccive a proportion equal to one-tenth of the area of 
assots. 


Nankar, malikana, &c. 


It is confirmatory of the weaker origin of the zemindaree 
tenure in Bengal, that the scale of nankar prevailing there 
was very much lower than in Behar and the Western Provinces. 
In Behar, writes Mr. Shore, the Zemindars ‘ possess and 
claim a right to mulikana, whether they have chargo of the 
collections or not. In Bengal they have nankar only, which 
does not in the aggregate exceed, one per cent, on the rove- 
oues.””* 


Harington’s * Analysis,” and the early Regulations, abound 

Proprictary allowance With evidence that in Behar and the 
generully one-tenth, provinces west of it, the customary 
drawback for tho proprietor, even when excluded from man- 
agomont, was 10 per cent. In 1771 we find the Patna 
Council writing :-— This (10 per cont. on the produce)t we 
understand to be the ancient allowance agreeable to the com 
stitution of the country Government,”’—which provision the 
suporior zemindars wore bound to make for the ‘ small 
zemindars and Telooqdars” if they declined to engage.t 





* Harington, IIL, p. 244. Indeed, the allowances may be held in Ben- 
gal to have been more for service than in virt#e of proprieturahip.—Jbid. 
289, It will be observed that the term ‘“‘malikana,” or “proprietary 
assignment,” waa nnknown in Bengal. 

+ By “the produce” the Council meant probably the renful, Ten por 

ent. of the gross produce would, of course, amount to much more. 

$ Harington, TII., 294, ef seg. See also Volnmo II, p. 246. The Amils 
“githor took engagements from the landholders for the jumma of thelr 
respective estates or, if thoy , could not agree upon terms, the Amil ap- 
pointed his own agents to collect the renta of the under-tenants, and paid 
the malike or proprietors of the Iand 10 per cent, malikana,” 


2 
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That a corresponding practice was observed in the Western 
Provinces will be evident from the enactments quoted below * 


Ana the name for the assignment of proprietary land 
current in the North-West, do-/iswaee (or two biswahs in the 
beegah of 20 biswahs), stamps the proportion of oue-touth as 
common wherever village proprietorship prevailed. 


The normal state, then, of village proprietorship in the 

Normal position of vile North- \Wost was this: that the proprie- 
lage proprietorship. tor was allowed to enjoy a privileged 
holding (nankar) of about one-tenth of the ostute, or of its 
rental (in other words, of the Crown assessment); that he 
had a claim to hold this, whether ho was responsible for the 
revenue, or whether he was temporarily supplanted by 





So, in the evidence of the Naziai of Behar, “malikana, im Behar, is 
an allowance in money or land. The rate'is 10 per cent. if in the latters 
10 beegaha in 100, Zcemindars why were incapacitated, and whose lands 
were held kkass (direct by the Crown), were alluwed mualikuna, ?~ Haring: 
ton, 11T., p. 321, 


* “Where a Zemindar may dectine entcring into engagements for his 
estate, he shall be allowed forthe present the same nankar which he 
may have been accustomed to receive wider the Governmeut of the 
Nawab Vizier: and, in like maiitier, wli¢re the Board of Revenue may 
reject the claim of a Zewindar to enter into agreements with Government, 
and such Zemindar may have been in the receipt of nankar under the 
late Government, such rate of nankur shall be continued to him for the 
present; provided thut, in either case, the rate of such allowance shall not 
exceed the sum of 10 per cent on the jumma of the estate.”—-Regulation 
XXVIL, 1803, Section 53, Clase 5, 


See also Sectiona § and 16, Reg. IX. 18u5. 8. Art VII. Those Zemin- 
durs who may decline entering into engagements for their cetates, a8 slso 
those Zemindurs whose ufficers may be rejected by Government, shall for 
the present be allowed the same nankar which they have hitherto received 
from the ruling power for the time being; provided the rate of such 
nankar ahall not, in either of the cases above stated,exceed 10 per cent. 
on the jumma of the estate.” 

16. “Art, XV. In concluding the settlement of the land revenue in 


the territorics mentioned in this proclamation, at the commencement of 
the year 1213 Fusice, the allowance of nunkar to such of the Zemindara 
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another collector; that the possession of nankar was primé 
jacie evidence of proprietorship * in vrtue of which ho retain- 
ed the title, alter temporary supsrsession, agata to engage as 
collector of the rents on behalf of the Exchoquer.t 


This state of things, however, was liablo to change when a 


superior intorvened either alooqd: 
How affected by super- I ve : ri z pe lar 
vening claims of Yaluog- or Jawhverdar, The position of theso 
dar or Jughecrdar. 1 : é 
was, us regards tho inferior halders, 
very similar: the Talooqdur collecting the customary ussess- 
mout for the Crown ; the Jagheerdar, as assignee of the Crown, 
for himself, Uheoretically, tho Jazheerdar was in the 
native system simply tho representative and substitute 
of the Government, ontitled to demand only what it would 
havo demandod, and bound to respect the rights which it 
would have respected.?~ So wish tho Taloogdar :$ the village 
as may engage for their lands shull be regulated by deducting the amonnt 
of the annkur from the jumua, wid taking engagements from the Zemin- 
dara for the net residue; provided that the dednetion for nanker sliall 
not in any instance excced 10 zr cent. on the net jum ma.” 








* 1 aay prima facie because nuiker lunds were ofton granted to tho 
nou-proprictary Mequddum putin charge ae head ryot of his village, 
There is no practical dunzer of confounding. this clasa with the village 
Zomindar, though the latter also is sometimes called ‘* Moquddum.’’—Ste 
Mr, Wingficid’s Report, No. 2435, dated Ist Auguet, 184, 


t Thue the Nazim of Behar stuted :— Malihana ia the unalienable (ine 
dofeasivle ?) right of proprictorship.”’—Harington, TIL, p. 321. 


f Thus the Nazim of Behar deposed :— The Emperor Js proprictor of 
the revdnue issuing out of the territory under his authority; but he is 
not the proprietor of the soil, Hence it ia that when he yrants aymas, 
altumghas, and jaghcers, ho only transfers the revenue from himsclf to the 
granteo.”—Darington Lil, p. 324, 


“ Malikana is the right of the proprietor of Iand; and therefore, if he 
received it under the ruler, how could the Altamghadar, Jagherdar, &ey, 
withhold it ? Whatever be the amount, it is indiscriminately allowed by 
the ono party as by the other.”—Jéid,, p. 322, 


§ I apeak here of the Talookdar not in reforence to bia own ancestral 
catatea orto lands acquired by the sword, but to cstates, the proprietors 
of which voluntarily came under his protection, or which were mado over 
to Lim by the Government for the collection of the revenuo. 
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proprietors were responsible to him for the same revenuc as 
that for which they would have been responsible to the 
Crown; the Tatoogdar paid th's to the Government, receiving 
in return not a fixed diawback (such as is created by our 
limitation of the Government demand), but a nankar, in the 
shapo of certain estates held altogether free. 


Such was the theory; but in practice the easo was of(on 
Vainpermeerces 0 different. Both Talooqdars and 
servation in which villaze Jagheerdars frequently oncroached 
peer ous upon the rights and privileges of tho 
village proprietors. Some they ousted 
altogether ; others they Icft in possession of their priviloged 
Jands, assuming to themselves, the management and posses- 
sion of the rest of tho estate. In. proportion to their owa 
power and to the weakness of the proprictors, they arbitrarily 
enhanced their demands, Sometimes they pushed their exac- 
tions and oppression so far as to erush the village Zemindars, 
who, in their difficulties, were glad to execute bonds assigning 
away their rights to the superior. By such means the old pro- 
prictors were occasionally stripped of every vestige of proprie- 
tary right, and reduced to.the position of ordinary cultivators ; 
or, losing the rest of the village, they retained possession of their 
“goer”? and ‘‘nankar” fields; or, if they clung to the whole 
cultivated portion of the estato, they lost hold of the jungle 
und waste; or thoy were liable, perhaps, to only occasional 
exclusion; or they might be in a position entirely to vindi- 
eato their rights, and maintain their proprietorship intact. 
It is thus, in reference to the character and force of the 
Superior, the number, persistence, and powcr of the proprie- 
tary body, the position of the estate, tho length of time during 
which it may have been incorporated in the Chiefship, &., that 
wo find villages in a talooqa or jagheer with every diflerenco 
and shade of tenure,—from estutes in which the old proprie- 
tors have fallen to the level of common ryots, to those in 
which villago proprictorship is in full and active foree. 
As regards jagheers, I know no better illustration of the 
manner in which villago proprietorship may be weakencd 
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or extinguished than that of Pergunnah Sukrawah, in 
Zillah Furruckabad, the histery ond settlement of which 
have been detuiled in an interosting report by Mr. Francis 
Horsly Robinson* in 1847 Fo. an example of tho corre- 
sponding precess in talooqas, I may refer to the fumily 
domains of the Rajah of Benares, in which the former Rajahs 
sot themselves to trample out proprietary rights, and with 
such success, that ont of 2,000 villages no vestige of sucl 
rights remained in 1,400.t¢ 


But the clearest and freshest view which has boen given 
Giessetenie us of the many phases of proprietary 
View of the subject Tight caused by the action of the 
presented in Oudh. supcrior holder is that presented by Ouch, 
Here, instead of dealing with rights us influenced and modi- 
fied by our own laws, and, in. order to traco their origin, 
looking back through a long vista of years to the dim and 
partial outlines sketched in our carly records, we find agri- 
cultural communitics as they actually existed under native 
rule, Chango and cnereachinent, ccaselessly at work under 
an arbitrary und lawless udmiuistration, were suddenly 
arrosted by the annoxation of the province; and tho relative 
rights of inferior aud superior, of tho old proprietor and the 
recont invader, fixcd us they stood at tho moment of oar 
acecssion. The state of things thus brought to view is quito 
in conformity with the carly authorities before quoted, if we 
make due allowance for tho fuct that after the death of Saidut 
Ali Kien (1814), the growth of Taloogdars was stimulated 
to the utmost by the imbecility of the Government at Luck- 
now. ‘ Probably,” writes Mr. Wingficld, ‘‘ half the villuges 
that do not form the hereditary property of Talooqdars have 




















* Selectious from the Records of Government, North-Western Provin- 
ces, Vol. I, p. 77. Ishall have to refer to it again on the principics 
of sub-settlement. 


+See Mr, Duthoit'’s report, appended to my note on Tensnt-right in 
Qudh, 
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been acquired since his time;” and their power was often 
quite beyond the control of the State. * 


Mr. Carnegy, in a valuable paper on the nature and 
incidents of village proprictorship, describes the modo of 
rs settlement resorted to by the Oudh 
Revenne administra- : 
tion under the King of Government as follows:—Where the 
One: Zemindars held “ pucka,” i e, on 
contract, they collected the rents themsclves and paid the 
Lease to proprietor, or SUIA contracted for, The Nazim as-~ 
holdiug “ pucka.” sessed the Government demand, not 
at any fixed proportion of the rental, but at “the maximum 
sum it was considered possible for the estate to pay,” due 
allowance being muda for the recognized nankar.t Such 
acttlement often held good during the Nazun’s whole term 
of office. The revenue was sometimes collected direct by a 
Government official; this might be cither ut the instance of 
the proprictor himself seeking the aid of the State, or in 
consequence of default, fhiluro of security, &e But such 
intervention did not noeessarily yelieve the Zemindar from 
his contract; so that he might still hold “ pucka,” though 
not himself’ collecting the rents, t 


On the other hand, the ‘proprietor (ns with us) had the 
Collection of revenue OPtion of accepting the contract of- 
Without alease or “kutcha” fored, or, if he considered it too hich 
management. : ; ee, 
of .refusing. If he declined the gon- 

tract, or fell into arrears, or failed to furnish security, &e., 
the estate might cither be farmed to another, or the rents 





I gn 





* Mr. Wingfeld’s Memorandum, dated 18th September, 1865, paragraph 
19. See also Colonel Sleeman’a Journey through Oudh in 1850, passim, 


+The account given by Mr. Carnegy of the comparatively recent ana 
local origin of “ nankar ” can hardly be correct, seeing that we find nankar 
-and maltkana vory much in the proportion in which we find it in Oudh as 
an ancient institution all over the North-West, 


$ See Colonel Sleeman’s account of the Jumog System, Vol. L, 
p. 203, 
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might be collected on Uehalf of Government without any 
contract for a stipulated assessmem\. The latter plan was 
called holding tho estate ham, or “ kutcha.”* But even in 
this caso the Government officials wero in tho habit of 
making over the collections to the Zemindars out of (4 ¢., 
not under) engagement, taking an agreement froth them to 
pay the full amount realized into the Government Tren- 
sury.” The Zemindar then held bis mmnkar lands free of 
rent, and tho scer which he cultivated with his own stock, 
was also held freo or at a privileged rate. 


Thus to hold “pucka,” or on contract, while always a 
primdé facie indication of proprietorship, did not nceessarily 
imply that the Zemindar was ia rent-collecting management 5 
while, on the othor haud, he migut still be in rent-collecting 
possession, although not holding on contract; é ¢., although 
the ronts were collected * katchu.” 


Such was the procolure where tho Zemindar held direct 
from Government, withovt the intervention of « Talooqdar, 
Where a Talookdar intervened, the treatment was somewhat 
ditferent. So far as “pucka’” holdings, that is, settlements on 
contract, aro concerned, the Talooqdar procceded very much 
Kikmaciueeatee the same way a4 the Govora- 
management by the Government ment. But if an estate was held 
direch, aud by a: Talookuar, ‘Cknicha,” the Zemindars were 
ordinarily ousted for the time from tho function of collecting 
the rents: “ the cx-proprietors wore only employed to mako 
the collections when they happened to have accopted the 
sorvice (civil or military) of the Talooqdar or proprietor, and 
they then had to account for the full amount collected, receiv- 
ing their pay as a remission ;’’ in that case they held their 
seer, nankar, and other perquisites, ‘ in addition to Lhe romis- 
sion in lieu of wages.” 


In his second momorandum, Mr. Carnegy argues that tho 
seer and nankar holdings did not form the sole moasure of 
tho zemindar’s right. These holdings bore no fixed proportion 
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to the rent of an estate, and in some cases we do not find thom 
assigned at alls yet this is not regarded as affecting the pro- 
priotary title of*the zemindar Ho is admitted to posscss an 
inherent right to tho management of his ostate, and ordinarily 
to hold it under contract ; i. e., § pucka.”” Zemindars are even 
found withdrawing their cstates from a talooqa, and reverting 
of their own motion to direct engagements with Government, 
or attaching themselves to another Talooqdar. That, under 
the exactions of the Superior, they often parted with their 
rights fora trifling consideration, or that withoutany such pretext 
they were violently ousted from them, isevidence of the insecurity 
of life and property in Oudh, but no evidence that rights did 
not exist. Tho old proprietors. may have fallen out of posses- 
sion, and the Taleoqdar,; by continuous direec management 
(kutcha), may have formed in his own favour a now and 
exclusive prescription ;, but this willnot affect the title of thosa 
who did maintain their position up to the advent of the British 
Government, or whosa right to the same was alive and 
existing at that moment, 


It may be useful to quote Mr. Carnegy’s statement at 
length :— 


“When villages were incorporated int taloogas without purchase, and 
the possession of the late zemindars retained undisturbed, it was never 
the rule 6) set apart secr, assign nankar, and fix the Govermnent demand, 
with any reference whatever to the gross rental. In these cases, it was 
very much the custom for the Taloogdar to lct the ex-proprietor down 
gently by taking no more from him forafew years than the latter fore 
merly paid to the State. He would afterwards by degrees acrew up the 
jumma, but never to such an extent that thero should absolutely be no 
portion of the gross rental left to the ex-proprietors, and this {n addition 
to the seer and sayer of the village. Moreover, it was by no means the 
invariable rule for ‘Talooqdara not to assess sub-proprietary seer. It was 
of frequent occurrence for tho holders of the latter tu have to pay upon 
their scer upon the well-known Baach principle ; and this was more espe- 
clally the case when the propertios of communities consisting of numerous 
membcra were absorbed into talooqas, because in thisclass of cagcs it was 
by no meana uncommon for the great majority of the cultivation, or, per- 
haps, the whole of it, to be held ag sccr. In the cases of which we are 
spoeaklog, viz, villages incorporated without purchase, instances would 
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arise when the Talooqdar had resort to direct management, and on such 
occasions he would allow the former proprietors (1) to hold all or some of 
their seer at furorable rates; or (2) he would give them a smal money 
allowance instead ; or (3) it might be tha. he turned them out altugether, 
withont showing them any consideration whatsoever. 


“Tn this class of unpurchased tenures, It waa far from the impreasion 
of the former proprictora that it was a matter contingent solely on the 
will and pleasure of the Taloogdar to hold puecka or kham ut his 
opidun ; on the contrary, they belicved that in all justice they had the 
most undeniable right themaclves to hold puckan under the Taluoqdar, to 
the extent (and I know many instances in which the right was exercised) 
that thoy could oven withdraw their village altogether fram a talooqa and 
themselves engage for it direct with the Government, or include it in the 
rent-roll on similar terms of some other cstatc. Tn such cases as thesc, how 
is it possible to say thatthe rights.of the sub-proprietora under the native 
rule amounted to no more than the profitsof their secre and nankar ? And 
on what principle of justice could We now confine their sub-proprietary 
{utcresta to these perquisites alone? 


© Procoeding now to the conalderalion af villages held under purchase 
by Talooqdars, it will be found that in this clasa of cases the former pro- 
prictors have becn treated in ono of the two following ways :— 


“ Either they will havo bad smo consideration shown to them at the 
time of purchase, known) hore as * Dehdarec,’ and which might be an 
annual money allowance, or @.certain portion of rent free or low-rated 
land; or they have hod no auch consideration shown, and havo becn 
reducod to the status of mere tenante-at-will, 


“ The conclusion to bo drawn from the above particulars relating to 
villages absorbed into talouqas, whether hy truat, force, purchase, or other 
means, is, that it was not an invariable rule for the scer and nankar of 
proprietors or aub-proprictors to be fixed and determined quantitica. It 
follows, I ghink, that in catales {ncorporated under no valid tenure, aud 
for which clalma are advanced which are cognizable under the law of 
limitations, no injustice uur breach uf sunnud fa commiticd In decroeing a 
subeproprictary status,’ 


Similarly, in reference to the proprietary right being some- 
tning more than a simple claim to nankar lauds, ho says:— 


«© When it has thus been made evident that tho Government revenue 
and the proprietary remission were fixed and determined upon no known 
rule or principle of computation, it cannot be laid down that the zemin- 
dar’a rights consisted solely In the possession of his nankar and secr. 
Accepting, for the sake of argument, Captain MacAudrew's exposition of 
the question as correct, can it be believed that in those estates, and they 


3 
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are numetous, where the nroprictor enjoyed no nankar remisston, his 
rights consisted in no more than the few acres of seer constituting the 
home farm, on which alone he was dependent for his support and profit ? 


© Sut L cannot accept this position as torrect. The fact is, no attempt 
was ever made under the native rule to define how much of the grora 
produce should go to the State and how much to the proprietors Although 
it may be established that, under direct management, the zemindar got no 
more than the profit arising out of his scer and nankar, if must not on 
this account be considered as proved that these constituted the sole rights 
of the Zemindar. The system under which Nazims held kham, leaving 
the proprietors their nankar and seer, was very ovch akin to the process 
known to our own revenue system askham tehscel, under which the profits 
are sequestered, and no rendering of accounta at the end of the operation 
is deemed necessary.”’ 


Mr. Carnegy suso shows that ‘‘pucka” was a phrase applied 
only to a lease when held by a propricior ; when a lease was 
held hy one having noe proprietary title, it was called an ijara, 
and the holder a moost@jirs so also kutcha is the eonverse 
of pucka, and when used to signify direct management of 
an estate by the talookdar, is in itself significdnt of the exist- 
ence of a sub-proprictury interest® :— 


“In former days, when an-er-proprietor cased his villnge for a fixed 
sum, he was said to hold it pucks, whether any of those rights which 
we now define as sub-proprietary were still reserved by him or vot. On the 
other hand, if @ sfranger leased the village, the transaction was invariably 
designated ontjara, or ap moostujiree, and neveras pucka, ‘The word 
theeka was rarely, if ever, used before our time, 


The words pucks and kutcha were always used under the Kings’ Gov- 
ernmont antithetically, and they must be held tohave had a direct connee- 
tion with former rights, because, as has already been shown, if a stranger 
icased, he did not hold pueka, If there were no rights, there would have 
been no use for the antithetical word Aufeha, and it therefore follows that 
where the two words pucka ‘und kucha are foundin use, more than a 
farming or leasing tenure isat etuke. 








* Perhaps Mr. Carnegy pushes this deduction 2 little too far. I believe 
that if during the currency of a farm, even to a strunger, the contract were 
at any time pnt in abeyance, and the rents collected direct from the culti- 
vators, it would have been said colioquially that the estate hud been “made 
kutcha.” 
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*€ There is in the minds of the claimants of sub-proprictary tenures a 
vast distinction between pucka and ¢heaa. By the’ former word they 
unmistakeably mean what wehavenos designated a “podkhtadarec tenure;” 
but the rendering which they would wish us to accept is wrong, the correct 
meaning being that which I havevalrendy above given.” 


Such being the state of things, the Oudh Rules provide that 
oer ee eer the status of rights, as wo found it at 
Qudh Rules for maintains the time of annoxation, shall be main- 
woe of sub-proprie- tained. Briefly, a retrospect is sllowod 
of 12 years from 1856, and no right 
is recognized which was not enjoyed within that period. An- 
cient rights not falling within this description are not rovived ; 
they are held to have died out by disuse, or by tho predomin- 
ance of an adverse right; but rights in possession, even if of 
a limited nature, are carefully dotined and perpetuated, “Thus, 
tho Zemindar who bas kept alive his right of property over 
the whole area of an estate will be entitlod to a sub-seitlo- 
ment of the wholo. If his titlo over tho whole has become 
obsoloto, but isvetained over a part (as, ¢g., over a puttec or 
sub-division, or only over the nankar and scer lands), ho will 
have no claim to a sub-scitloment of the wholo estate, but 
only to a settloment of the specific lands to which his title has 
boon kept alive. 


‘Before entering on the evidence necessary to prove that a 
“Procenurern N.W.P. title has been kept alive over the 
Oudh system of sub-ect- whole area of an estate, and that the 
Bain Were bese Zomindar is consequently entitled to 
By atens, asub-settloment, it will, perhaps, make 
the subjoct more clear if I endeavour to show wherein the 
Oudh system differs from that formerly pursued in the settlo- 


ment of the North-Western Provinces. 


The law as rospecis theso provinces is contained iu RNogula- 
tion VIL, 1822, which, in special 

we tr aernctice a8 t2 advortence to eases like the prosout, 
North-Western Provinces. aythorizes the Collector to make “ a 
mofussil setilement”’ of such lands as 

he might find to be “ owned and occupied” by persons holding 
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under the Tulooqdar, and ‘ possossing an heritable and 
transferable property thercin, or an hercditary right of oceu- 
paney, subject to the payment of a fixed rent.’* 


The terms of this soction night, perhaps, be construod to 
. bet sanction a plan of settlement similar 
The law applic’ in the ; 
North-Western Provinces to that now pursucd in Oudh; bat 
pee a ahaa unfortunately tho words ‘ mofussil 
settlement” were taken exclusively in 
the sonso of a sub-scttlement, that is, a village settloment. 
They were held to apply to cases in which tho old proprictary 
stock had rotained their hold upon the village or estate as such ; 
und, having kept alivo their rights in it, were now entitled to 
a settlument of the whole laids comprised within its bounda- 
rics. 


Thus a class of claims waa loft wholly unprovided for ; 
thut, namely, in which the title of tho 
And not to cuses where gid proprietors had been partially ex- 
rights, having only par- i | ; p 
tially survived, were con- tinguished, no longet ourry ing with 
fined to epecific portions 
of an eatate, it the management of the whole estate, 
but meroly the management of a por- 


tion ; or, perhups, the proporty in only a few ficlds held as 











T quote the sectiun at length :-- 


“tn cases whercin any land appertaining to a mohal hitherto recog: 
nized us the taluoka, zemindaree, or the like, of one or more Sudder Mal- 
go0zare, may be owned or occupled by other persons holding under the 
Sudder Malgouzar, and possessiug an heritable and transferable property 
therein, or un hereditary right of occupancy, subject to the payment of a 
fixed reut, or of a rent determinable by a fixed principle, if the title of the 
suid Sudder Mulgoozar to engage for the revenue be upheld, and generally 
in cuscs wherein the tenure of an interincdiate Malgoozar or manager 
between the Government and the proprictors or hereditary occupants of 
the soll may be maintained, whether the Governmecut revenue bo collected 
from Zemindar, Tulookdar, or other hereditary intermediate Malgoozar, or 
the mehal be farmed or held khasa, it shall be competent to the ColJector, 
or other offcer who may be employed in adjuating the jummea to be 
assceatd on such michal, with the sanction of the Buard previously obtained, 
and subject to the orders and directions of that authority, tv make a 
mosussil sctilement with each of the propricturs or occupuats aforcsaid 
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scer or nankar. It is true that in our older provinecs 
such cases must havo been rare cofnpared with Oudh ; for, 
on the one hand (as shown ir the note on thnant-right), it 
had from a very carly period ben the practice of our ad- 
ministration to separate and ‘ emancipate” from the control 
of tho Talooqdar estates claimed by village proprictors; and, 
on the other hand, where no such emancipation had taken 
place, the old Zemindars, who had long parted with the manage 
ment of their estates, and held only nankar, were in danger of 
losing even that vestigo of their ancient right, because our 
system did not recognize nankar, but threw it into the 
common stock of lands responsible for the Government do- 
mand. ‘Thus, no doubt, wnder the operation of our laws, 
ex-zomindars entitled to hold a8 a romuant of their property 
ecrtain nankar lands, fell often mio tho ranks of non-proprictary 
ryots, retaining, indecd, possession of thoir scer and nankar 
fields, but as simple horeditary cultivators at customary rents, 
aud without any transferable title, 


Tenures of this kind, through raro at the time of settlomont 
under Kegulation IX., 1833, must 

No appropriate provi. _ atillhavesurvived in tho morcextonsive 
of cases, talooqas ; and they must have existed 
in great numbers on our first assump- 

tion of tho country. It was, therefore, an omission in our 
procedure that no provision was mado for them. Tho old 
proprietors, whose rights had only partially survived, were 
either admitted to engagements for their ontire villages,* or 











for the land possessed by him, and to grant such proprictors or occupants 
pottahs ceflning tho condition ou which they are to huld their land, whether 
subordinate to the Sudder Malgoozar, or to tho farmer or officer of Govern- 
mens employed in the khass management.”—Cl. 2, Sec. 10, Reg. VIL, 
1822, 

*So Mr. John Thornton :—* One point was unanimously agreed upon, 
namcly, that it was impossible to give cither due protection or due satisfuc- 
tion to the claimants of the under-tenure without investing them with the 
entire management of their respective villages. ‘Iheir claim was to be put 
upon the aame footing with that on which their brethren outside the 
telooga aow stood under our system.”— Appendix to Directions to Settlemcné 
Officers, lst Edition, page 157 (omitted in last edition), 
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their claim. was altogother thrown out. Failing a village 
settlement, they were not, 4s in Oudh, maintained in tho 
proprietary possession of theil scer or nankar. 


It was, no doubt, this defect » our procedure which some- 
Dilek der eer nes led to the recognition of the 
North-Western Provinces right of sub-sottlement on msuMaient 
ae grounds, Rather than throw ont the 
claim of the old proprietors, and reduce them to the level 
of ordinary cultivators, somo officers went beyond their 
legal competency, and assigned to them the sub-settlement 
of an entiro ostate when it was not wholly “ owned or occu- 
pied,” by them, but only a portion of it. Injustice must be 
dono cither way: if they deeroed in favor of the village 
proprietor, the Talooydar was excluded from rights which, 
however acquired at first, had been eurcd by long prescription ; 
if against the village proprietor, ho, too, was ousted of privilo- 
ges, partial, it is true, bat still valuablo—the remnant of anciont 
propriotary right. And as the old proprietor was the woaker 
of the two, and had generally lost his ancient rights by wrong 
or violenco, the sympathies of the officers engaged in the 
setilemont not unfrequently decided the case in his favor, to 
tho detriment of the prescriptive rights of the Talooqdar. In 
such case the Talookdar reccivod u money allowanco ; but 
that was an inadequato compensation for the rights of manage- 
ment hithorto enjoyed by him. 


It must, however, be bornc in mind that much a course was 
not countenane &R Mertti 

But Board’s rulcs did ay 5 ced by ubert dela 
not warraut recognition Bird’s instructions, These invariably 
of sub-proprietary right . . . . 
unlesa paces sad own. implied that the village proprictors 
SPE Mee DEON, were only to be maintained waen 
found to hold “a right of management and occupancy, and 
wore actually iu possession.” 

“A talooqdaree right, vested in somo powerful Rajah, over a whole tract, 
ia found to exist with a right of management and occupancy in particular vil- 
Joges vested in the villuge communitics.”’* 





* Paragraph 209,~-Settlement Circular No, 1, dated April, 1839, 
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“ The Board would not consider themaclvesa warranted in attempting, on 
the ground of expediency, to create rights whi h did not exist ; but they 
consider that strong evidence ia found of the existence of the ancient 
right of property, which they hold the Collector bound to recopmize, the 


parties being actually in posscasion.”* 


But some years subsequontly, tho balance thus held by the 
Revenuo Board’s order evenly botween 
foe Raed tho two partics, was turned in favor, 
IX., 1833, instructions leas illa . F ins 
Fy eilotaecke Waleed: of the village proprietors and agains; 
dar wero issued Mr. Tho- the Talookdars. In 1845, Mr. Thoma- 
mason. . . eos 
son issuod a Circular contuining a 
note by his Secretary, Mr. Jolm Thornton, in which tho chief 
stress of proof islaid upon the proprietary origin of the family 
claiming a village; and» the: retention of possession and 


management is made a secondary considoration.t 


Tt will be observed that the principlos advocated by Mr. 
Pindate aivesedie Davies bear some affinity to those 
Mr. Davies in some re- Juid down by Mr. Thonrton. If the 
Fre Thommen, proprictary origin of tho claimant be 
undoubted, and if he is in possession of 





*  Thid, Section 218. 


+“ Again, the righta of the village communitics have never been so com- 
pletely in abeyance as that their recognition should be barred by the Sta- 
tute of Limitations. Thoy may, or may not, have held a lease (thoekn) 
under the Talooqdar. Where this has occurred, it was 4 distinct revival of 
their original claim and tenure. But even where this has not becn the case, 
it han hardly ever happened that they have been reduced to the mere rank 
of common ryots; whatever privilegcos they may have enjoyed above such 
ryota may be considered us indications of their original condition, and as 
keeping alive their claim to be restored to that condition,”—Directions to 
Settlement Officers, p. 161, 1st edition. [Mr. Thornton's Note has been 
amnitted from the 2nd edition.] 


lt ia to be rememberod that these instructions were Issued several years 
after the acttlomenta in the North-Westorn Provinces had been completed, 
and affected the disposal only of such stray cases as came up for adjudica- 
tion under the administration of Mr, Thomason. The great mass of there 
claima were acttled under tho rule of Mr, R, Merttins Bird, which, as I have 
shown, was clear and impartial, 
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nankar lands, Mr. Davies holds that the right to a sub-set- 
tlement is (apart from any pomtical compromise made by Gov- 
ernment) indefeasible ; whereas it appears to me, that to jus- 
tify a sub-settlement, the claimants must show that they 
have kept alive their title (by some species of possession or 
management) ovor the entire area of their estate. In dofault 
of this, they must be content with the specific lands of which 
they have managed to retain the possession or control. It 
is not our business to resuscitato titles that have bocome dc- 
funct. 


I should, however, notice that the treatment of Jagheerdars 
and the Zemindars subordinate to them 
Sub-settlementa in ja- 
ghoors inthe North-West. has been both, by enactmeut and prac- 
eres xOuInCes: ties, in the North-Western Provinces, 
moro in accordance with right principle. On the resumption 
of a jagheer, it is competent to the Government to maintain 
the ex-jagheerdar in possession, if he has acquired a prescrip- 
tive right by actual occupaney and management. It is fure 
ther provided that in such event the zemindar shall be main- 
tained in the receipt of. ‘¢the malikana or other proprictary 
due” which he had previously enjoyed.* 


Tho position of zemindars in confirmed jagheers is provid- 
Sub-settlements in Per- @@ for by another enactment, which 
gunneh Sukrawah made empowers the Collector to conclude a 
on a system resembling ; P 
that of Oudh. settlement with the zemindars on behalf 
ofthe jaghcordar ‘if satisfied that the applicants do pessess an 
hereditary and transferable property in the land, or the produce 
or rent thereof.”’t And although thero is hero no indication 
of the Oudh procedure for securing ‘‘nankar’’ and other exist- 
ing privileges to the old proprictors whose rights have only par 
tially survived, yet a system nearly resembling it was actually 








* Regulation XIIL, 1825. 


¢ Regulation VIL, 1822, Sec, 17. 
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pursucd under instructions from Mr, Thomason in the settle- 
ment of Pergunnah Sukrawah, Zillah Furruckabad, in 1846.* 


After this digression (which, thaugh I fear too long, may 
crhaps have thrown some Jight on the 

Scs-SutrLemENT IN P P k ® 7 = 
Ovnn.—Rules for snb- general principles involved), I proceed to 
eee Ae the present question of the evidence re- 
quired to warrant a aub-settloment in Oudh. 


——are 








* The report of this settlement, which deserves perusal, will be found 
in the Selections from the Records of Government, North-Western Provinces, 
Vol. £, p. 77. Mr. Thomason, after a cursory investigation, drew up Notes 
for the Guidance of Settlement Ojficers,in which he directs the estates to bo 
classified as follows: — 

I— Those mouerhs in which a settlement, is to be made with the proprice 
fors,—Wherever there is a community of resident proprictors wha ara 

‘entitled to divide amongat them the profits of the village, and who, when- 
ever the village has been held in theetah by ono or more of their members, 

_ have shared the profita with the theekahdar, according to the village cus+ 
tom, a settlement should be formed wtih the proprictary community. It 
matters not whether the community have divided the land amongst them, 
or have not so divided it. The point to bo looked to is, whether the thee» 
kahdara who engaged with, the jagheerdar acted simply on their own ace 
count or as the representatives of a community, The settlement must 
be made in the same way as if tho villages were khalea. 

II.—Where nosuch communities existed,“ but certain persons are found 
resident in the village, or otherwise possessed af, or entitled to possess, 
proprietary rights in their own persons, whether or not they have uni; 
formly or gencrally held a thcekah of the village, thoy should have assign« 
ed to them a nankur in the land (otherwise called do-biswace), the rental 
of which shall be equal to tho rental of the whole village. It should gen- 
erally consiat of their seer lund, The nankar will be held rentefree, as hia 
heritable and transferable proprietary.” ‘The rest of the village was left 
at the disposal of the jaghecrdar, 


TIi-—" Those mouzaha where no proprietors are found to exist. These 
become the absolute right of the jaghoerdar * * Some little favor may 
be shown in fixing the rates of those who have evidently some time or 
other possessed proprietary rights, of which they have been dispossessed 
for a period which precludes reatitution to their full rights.” 


The report of the Commiesioner, Mr, F. If, Robingon, explains in detail 
how these orders wero carried out, and is instructive, as illustrating the 
causes of extinction of proprietary right, and the various degrees of vital- 
ity in which it was found to cxiat. 


4 
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Where -no rights aro proved to have beon exercised or en~ 


Cases for decreeofpro- joyed during the 12 years preceding 
Leis right in seer and Fobruary, 1856, beyond tho possession 
of certain fields as “nunkar,” or “‘secr,” hold free or at privi- 
leged rates, tho claimants are entitled to the recognition of a 


proprietary right in those ficlds only and to no more.* 


To justify a sub-scttlement ofa whole estate, or of any part 

Bvidenceon which aud. 0! it beyond the lands in personal posscs- 
settlement might bede- sion of tho claimants, it is necessary 
creed apart from the sun- . 
nuda and promises of Gov. to show that the title has been kept 
eramenty alive over the whole area claimed 
within the torm of limitation, For this purpose (apart alto- 
gether from sunnuds and other entanglements) it seoms rea- 
sonable to require that the claimants should have held un- 
der contract (i. ¢, pucka) within tho term of limitation.t 
Mr. Wingfield is of opinion that ordi- 
navily a lease held with some degree of 
continuousness would be an indispansable part of the evidonco, 
yet he allows that there might be euses in which a singlo 
year’s contract would suffice. ‘The Chief Commissioner 
knows of cases in which he would decree a sub-scttlement 
when only one year’s possession of a leaso within the term 


of limitation had been proved.’’f 


Mr. Wingfield's opinion. 











* I presumo that care ie tuken to provide that the terms on which the 
Jand ia held are equally (avorable with the best terms on which it waa 
held within limitation, If the nankar was held free of rent altogether, 
it will of courae continue eo, howerer contrary this muy be to our reve- 
nue system, for if asscesed with its quuta of the revenue, of coursc ita 
value becomes so much less ; and in that event its areca would, to yicld an 
cqual value, have to be proportionatcly increased. 


t There might be one apparont exception to this rule, in the enae of 
bhyachara villages, which will be noticed herenfter, 


¢ Chief Commissioncr’s letter dated 26th June, 1865, paragraph 20, p. 9 
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On the other hand, Mr. Davies holds, that if the claimants 
are proved to be the old proprietors, 
if they havo not alionated their vights, 
and aro in possession of nanker, they have (apart from the 
limitation agreed to by Government) an indofeasible titlo to 
a sub-settlement ; but under the conditions accepted by the 
Vicoroy, he admits the necessity of proving possession undor 
leaso subsequont to 1844. If, then, the old zemindars enjoy- 
ing nankar have held under Icase within the torm of limita- 
tion for even a single year, Mr. Davies thinks there is, ipso 
facto, sufficient ground to decroo a sub-settlement. 


Mr. Davica’ opinion, 


I cannot seo the necessity or the equity of this principle. 
sich Sauder acaanes The-lease would only be one among 
by hw to the holding of «a other proofs.of the title having, been 
ry saa ane be tems kept alive ovor the ostate. If, as 
Mr. Carnegy says, it was the custom 
for Talooqdars when thoy excluded the propriotors from a 
contract (te. held kuteha) to collect the rents diroctly them- 
solves, and onl: toomploy the ex-zomindars on that duty in 
the capacity of servants, the case would be raro in which a 
temporary and casual lease for one year, preceded and suc- 
ceoded by a long period of diroect management, would con- 
stitute evidence sufficient for a sub-settlement. We may 
suppose a case of this kind, in which the old zemindars had 
Jong ceased to exercise any control over their ostate ; in 
which, in fact, excepting their naukar, their zemindaroe 
rights had entircly died out ; here the Talooqdar might evi- 
dently give a farm of the estate to the old zcomindars ina 
temporary and casual manner, just as he would do to a 
stranger. Such a loaso ought not, therofore, in itself, even in 
conjunction with the holding of nankar, to be rogardcd as 
immediate and absolute proof of the existence of a full 
zemindaroe title. 


Collatoral evidence of zomindarce interest ovor an estate 


having been k i 

Collateral evidence neces- 5 si oe atye yhey is eae 
sary in addition a tempo- to be indispensable in addition to 
rary loaso, tho onjoyment of a Icase, where tha 
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lease was not of a permanent and continuous character. Such 
evidence might be addued in various shapes. The zcmin- 
dar might always havo had tho management of his estate, 
arranged for its cultivation, given permission for breaking 
up the waste, exercised control over the jungle, and enjoyed 
the propriétary perquisites and sayer (manorial) products.” 
Aided and strengthened by euch liko proofs, a lease, other- 
wise to all appearanco ¢asual, might sustain the reeognition 
of village propricturship. It would, of course, be 2 mattor 
for judicial determination whether tho lease were in virtue 
of village proprictorship, or in virtue merely of servico; in 
which latter case it would, I apprehend, prove little.t 


There may also be cases in which control and interferenee 
Cases for mub-settloment . 08 the. part of the proprictors were 
of ouly @ portion of an confined to a sub-division (putteo) of 
oe the estutc, to the part actually under 
cultivation, or even to # portion of the cultivated area. In 
these cases the sub-scttlement would fairly extend only to 
such portions, 


There is, however, one class-of claims in which it seems 
to me that thero might have beon an 
Exceptional case of bhya- 


chara villares: appearance of direct management on 
the part of the Taloogdar, while the 


a Ee” 


* “Tn the cage of the zemindar, the holder was in the reeeipt of nan- 
kar, secr, purjout, octroi duty, &c., and these perquisites were the only 
emblems of the zemindarce not existing in the case of holding by non- 
propricturs, aud were always enjoyed by the zemindar, whether he exc- 
cuted the kebootyut or not. Most of the zemindars conalderced snoch 
kubvolyut holding aa derogatory.”—Ieport by the Setilement Officer of 
Scetapore. 


t tis not, however, easy always to distinguish whether the posses. 
siou fg in virtue purely of service or in virtue of proprietary right, or in 
virtue partly of one and partly of the other. Sce Mr. Wingfield'’s 
Settlement Ruling No. 1, at page 200 of “ Settlement Circulars,” and 
Pp. xxv, and xxyiil, Appendix IL, to Note on Tenant-righi, 
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proprietary right was in reality kept aliveby a village com- 
munity over their whole lands. It is that of. tho Lhyachara 
tenure, in which tho whole,.or nearly the. whole. of tho 
lunds are hold by a proprietary cammunity, each cultivating 
his own property, and being responsible, by the village Laach 
or distribution, fora rateuble share of the demands of Gov- 
ernmont.  Thoro having been little or no distinetion under 
the Native Government betwecn rent and revenue, the Tae 
looqdar might collect tho ants from each of these village 
proprietors, and in appearance be holding the cstate dircet 
(kuteha), and yet tho village proprietors might have been in 
effoctive possession of their prescriptive rights us villago 
zemindars, with or without the right over the waste. In a 
caso of this kind, it appears quite possiblo that there might be 
ground for a sub-settlomeut of tho whole estate (with or 
without the waste, as the case might bo) ovon had thero 
been no lease at all. In such event, each holding or putteo 
would be responsible to the Talooqdar simply for the quota 
of revenue assessed upon it, with a-rateable addition to cover 
the dues of the superior. 


The points above adverted to must, of courso, be the suo- 
iti Whisk roepsets the’ Re: ject of independent decision by the 


entive Governmentcan pro- Courts, and no course can be dictated 


ey een ein ot to their judgment by the Executive 


such matters, Government. The Government, if 
it found that any line of judicial decision was proceeding in 
u manner involving general injustice, or in violation of 


rn 


Mr. Carnegy mentions this class of tenures in his Mcmorandum B., 
papagraph 7 :—‘ Moreover, it was by no meana the invariable rule for 
the Talooydara not to assesa sub-proprietary seer, It was of frequent 
occurrence for the holders of the lattcr to have to pay upon their seer 
upon tho well-known daach principle ; and this was more especiully the 
ease where the propertica of communitics consisting of numerous members 
wore absorbed into talougus, because in this class of cases it was by no 
micans uncommon for the greut majority of tho cultivation, or perhape 
the whole of it, to be held as seer,”—Page 35. 


30 NOTES ON TENANT-RIGHT, ETC. 


engagements concluded in its political capacity, might inter- 
fere legislatively. 
* * * * * * 


* * * * * * 


It only remains to notico tho principle to be observed in 
Jaourue Viviaaua, the scttlemont of jaghcer villages. 


Tho observations contained in the first portion of this Note 

Jagheer grant conferred C#tablish the position, that the grant 
no proprictary right, of a jaghoer was a simple assignment 
hy tho Crown of its own revenuo, and conferrod no proprie- 
tary right. 


It has been objected that the Jagheerdar cannot acquire a 

FT aahineday way souk title by prescription. Whore, therc- 
proprictary rigut by pres fore, No zomindaree right adverse to 
ee the daghoerdar is proved, he thinks 
that tho propriotary title should be decreed to Goverument, 
even if the Jagheordar be found to havo Jong held possession. 
It is true that the Jagheerdar, iu encroaching upon the rights 
of the Zemindar, may originally have committed an act of 
unjust usurpation ; but the injustice may have been cured by 
prescription. 


This view is supported by the enactments which I have 
Whereno other proprie- quoted in a provious part of this Note, 
rien is Proved the and by the precedent sct by Mr. 
cognized as pruprictor. Thomason in the settlement of Per- 
gunnah Sukrawah. On that occasion it was ruled thateestutes 
to which no proprictary right was proved ‘become the absa- 


lute right of the Jagheerdars. ”’ 


It appears to me that the settlement of jagheers may be 
mude upon precisely the same footing as of talookas. 


Forrian OFFICE, \ 
The 27th December, 1865. 


W. MUIR. 
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Tenant Right in the N.-W. P. and other parts of India. 


Tobserve three broad distinctions in tho ‘titlo under 
which land was found by us originally to be owned or 
managed throughout various parts of India :— 

T.—Ryot oceupancy or propriotorship. 
I1,—Oflicial zemindarship. 
TiL—Villago proprietorship. 

The first signifies that the ryot is hereditary occupant or 
owner of his own individual holding, The last, village pro- 
prietorship, signifies that one or more persons, or a body of 
coparceners, possess proprietary right ovor all the lands (how- 
ever occupied and insluding the waste) contained within the 
boundarics of their village or estate, the whole country being 
parcelled out into such village.  “ Village proprietors” may 
be cither talongdars, zamindars, putteedars, or members 
of a proprietary and cultivating brotherhood, 


In a general sense it may be stated, that, on our accession 
to the ompir8, ryot proprietorship prevailed in tho south of 
India, officia. zemiudarship in Bengal, and village proprietor- 
ship in the North-Western Proviuces. I will endeavour to 
show this morc in detuil, and to illustrate how cach systera 
affects the position of tho agricultural community. 


Mapras.—Throughout tho greater part of Madras the nar- 
mal state of tho ryot is to hold immadiately 
from tho Crown ; and, wherever ho so holds 
without the intervention of any middleman, proprietary right is 
vested in the occupant of individual ficlds, or it has a ton- 
dency so to grow up, though often imperfectly, and shucklod 
by, special incidents, 


Ryot proprictorship. 


To begin with the south-western coast, we fiud in Coorg 
the junum,f or hereditary ryot, He pays 


Goorg. P 
dircet to Government at a light rate, but 








Where the talooqdar holds aa superiur, the subordinate zemindars, &c., 
are tho ‘* village proprictors.” Where there is no zemiodar between th 
talooqdar and cultivator, the taloogdar is himself tho “ village proprietor.’ 

{ Commonly called jumma ryot. 





o 
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on condition that he shall not alienate nor sublet the land, or 
even cultivate if otherwise than by his own household or by 
his slaves" This is the mrost restricted form of property I 
have met with. ; 


Crossing «the peninsnla, we come midway to Coimbatore 
and Dindigal, where the nauttumcar or 
gour ryot is recognized as the absoluto 
propriotor of the soil: and, indeed, “in all the provinces 
south of Madras a property in the land is invested in the 
resident inhabitants of each village.” + 


Coimbatore, 


a 


% Alienation, even by subletting, is effectually prevented by the usage 
of the conntry, which decidedly forbids it, and the principlo that obtains 
of regawling the proprietary. right ‘to the-soil as originally vested in the 
Sovereign. He grants a certrin quantity of land to a ryot at a certain 
annual rate, and for a time divests himaclf of his property. But tho land 
has been granted to that particular individnal and to no other; it has been 
let at a specific rate of tax and no other, Let another tenant be found 
there paying to tho actual Icssee a higher tax than that fixed hy the 
sircar, and the lease is ipso facto annullc?: the land ‘fata again into the 
possession of the sovereign power, and is-again at its disposal.’—Repurt 
by General Fraser, dated 30th August, 1834. 


An application has lately been made to permit the subletting of such 
lands. The object, it is said, of so strange a tenure, is to prevent the land 
falling {nto the hands of strangers and to uphold the Coorg nationality. 


“+ Fifth Report, Appendix 31, p. 974, (£ seq.—These hereditary owners nre 
also called puttookut ryota: besides them, there were in all villages other 
descriptions of ryota called Vellala, Verwadus, and Poodoogoodies. The 
nautumcars, gours, or mahajuns, held a portion of each village ront-free; 
the various village servants and officers possessed lands for their support, 
but had no further claim to cultivate. 


The villages were divided into sirear (in which the ryot pays direct) and 
paliaput villages ; the latter being so called from polygars, or middlemen, 
to whon: the estates had been assigned by Government for ccrtain purposes. 
These became a kind of official zemindars; and Iam informed by the 
Hon'ble Mr. Taylor that they so continue to the present day in Salem, 
Madura, and Arcot. 


Mr. Hodgson, whose statements are quoted In the Fifth Report, gencra- 
lizing from his own observation, concludes somowhat rashly that neither 
Government, nor ita representative, the zemindar, is anywhero in India the 
absolute proprictor of the svil (paragraph 43). Ue holds, that,“ from the 
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in Tanjore and other districts, the meerassidar’ have a right 
of property in their holdjngs, freely and 
unconditionally transferable. These have 
sub-tenants called paracoowies,* who cullivale on their own 
stock, but are liable to be onsted. 


Tanjore. 


“In M@labar individual proprietary right prevaila through~ 
eut the province.’ There we find the 
gemnum tonure, ‘a fee-simple or here- 
ditary right of possession,” which can be leased or mortgaged. 
Cuy kanum patum, which also prevails, is called ‘a 
tenure by labor, or usufructuary tenure;” the jemnumkar 
assigns a portion of land to be fenced and stocked, in consider- 
ation of which the holding is enjoyed free of charge for 12 
years. If resumed, which is seldom the case, compensation is 
givon for the cost of improvement; otherwise tho tenure 
is maintained at an easy rent.t 


Mulaébar. 


In Canara we have the ml guenies, or propriotary tenants, 
divided into the nair mul gueny (or high 
caste) tenure by ancient prescription, 
and the shud mul gueny, Ly purchase; chail gueny is tho 
tenant-ut-will, from whom (asin Oudh) the landlords may 
get some additional rent whenever there is a higher offer.t 


Canara, 


’ 
a i 


most northern parts ot India to Cape Comorin, the right of paying a dofined 
rent, and no more, is a right inherent in all cultivators ;” and that the “ prow 
prictary right is, therefore, no more than the right to collect from the cul- 
tivaturs that rent which custom has established.”’—Tage 977, A useful 
lesson against crude and hasty generalizations ! 





* Fifth Report, Appendix 31, p. 829,—Sometimes a whole village belongs 
toa single Meerassidar or to a coparcenury bedy. In thia case the tenure 
(called yekabhogum or jamadayam) must somewhat resemble the coparcenary 
tenure of Northern India.—Page 880. In the warum (or division of cropa) 
w@ find, as in the North-Western Provincca, tho high caste cultivator 
receiving a highor warum than the rent,” ¢,¢, paying a lower rent.—Paga 
831, 


t dhid., pp. 184 & 799.—" Almost the whole of the land in Malabar, 
cultivated and uncultivated, is private property, and held by Jemnum right, 
which conveys full absolute property in the aoil,” 

} Jdid., p. 8U5. 
5 
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In refereiice to these tenures ‘he Collector in 1801 thus 
wrote i= 


“In many casea the landlcrds have found it neccssary to grant them 
mul queny tenures ; t. ¢., for ever, at auxed rent. This apectes of tenure is 
nearly as good asa freehold. It descends from father to son, and from 
uncles to nephews, A tenant can in no case be ousted, but for non-payment 
of rent; and, even in this case, not till he has been fully recompensed by 
his landlord for every Jasting improvement he may have made to the land. 
A tenant without hoira may bequeath his tenure to any person he pleases ; 
the general custom, however, where there is no issue, is to adopt a son with 
the consent of the landlord, Tle can also sell his property in such lands. 
Some tenures of this sort are purchascd; others are not. There are challi 
gueniea, or tenanta-at-will, who, by courtesy, have become tenants In per- 
petuity ; these are such as have held lands of a superior landlord for two 
generations or more: in some cases, indeed; it has been extended to those 
who have held 50 years, and who, with the consent of the superior, have at 
different times made expeusive improvements to their lands, or have levelled 
or brought others into cultivation: such lands are generally supposed to 
descend from futher to son, for ever, at the original rent agreed on. The 
superior has tho right either to raivo his rent or oust his tenant; but it is 
universally considered a siretch of) power so unjust and illiberal that it ia 
seldom or never resorted to; at any rate, befcre it can ha done, the tenant 
must be rcimbursed in full for all lasting improvements. This custom, 
indeed, which is algo extended by right toll tenants-at-will for a year oven 
making improvementa with the consent of their landlord, and, by courtesy, 
to thore making them without his knowldge, is the grand fundamental system 
and prop of the Canara agricultural system, and is well worthy of imitation 
either in other parts of India or Europe. It alone may be said to have heen 
tne cause of half the land in Canara being brought into and kept in cul- 
tlyation.* 


In Peddapore and Cuttamoor “a right is vested in the ryots 
which partakes more of what 3s termed 
in the southern provinees the pashan- 
gary tenure (i. @, in which no sale of the right of oeeupaney 
is customary) than of the adhikaree tenure, under which the 
right cf oceupancy is considered a property transferable, 
suliject to the obligations annexcd to the possession of it.” 


Peddapore, 


Tn the Tamil country generally, which moro or less escaped 
Mahomedan aggression, and in which, consequently, the 


ood 


* Fifth Report, p. 818. + Ibid, p. 981, 
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Tlindoo systom might bo expected to survive in its normal 
type, we seo, besides tho mocrassidar or proprietor, a cluss of 
non-proprietary tenants, divided tuto oolecody, or permanent, 
aud paracoody, or temporary, 


“The ture is thug explained :—~In some instances the same family 
has rented the sume farm at a stipulated amount (or share of the crop) 
for several generations, in which case the oulcoody tenant enjoys a right 
by prescription to hold the same land for cver on payment of tho same 
rent. The oolcoudy tenant can nover be ousted from his farm as long as 
he pays the rent, nur can that rent be raised by tho landlord or mocrussidar, 
The right to cultivate descends to hia children; and he may even mortgage, 
but cannot sell, that right. The paracoody, or temporary, tenants du not 
enjoy these privileges; they muke thoir stipulution for a term, after which 
the agrecmcnt must be voluntarily renewed by both parties, or the right to 
occupation censes,”* 

Colonel Briggs tella ua:—“In the villages where the lands areh, eld in 
common, the tenants hold of all the mecrausidara a3 @ corporation; where they 
have becn divided, they hold of individuals, In addition to their stipulated 
rents, payable in kind or in money, they pay the established fecw to the 
corporation, In no case havo they any concern whatever with the mcerassy 
maunium, or rent-froe land attached to mcerasay tenure, or to any of the 
other privileges velonging to the membera of that community. The mee- 
rnasidar, after receiving his rent, pays to the Government its share, and 
whutsoever remains surplus is retained by him as his profit or rent. This 
profit is termed awamybhogum, signifying landlord’s portlou.”t 


This tonure must in some respects rosemblo the zemindareo 
or puttceduree tonure of the North-Western Provinces. 


Of the pycaries there are said to be two kinds, tho resident, 
who has some sort of continuing interost in tho soil; and the 
stranger, who has no such interest, and has to be tempted 
from a distance by a lighter rent.{ Tho following extract 
shows that in some plaecs the pycary bears a strong rosem- 
blance to the hereditary cultivator of Bengal :— 


‘t There are, however, many inatances whore Pycaries bear exact analogy 

to the copyholders of England. ‘The latter, it hae 

Blackstone, Vol. 2. beon shown, derived their title to their estates 

from long residence and occupancy of them, and 

thenee were enabled to prescribe against the lords of whom they held 
Pe eS ee 

* Minute by Board of Revenue, Fort St. George, 5th January, 1818. 
+ Briggs’s Land Tax, p. 249. $ Fifth Report, p. 105. 
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them, even before the statute of Charles IT., which gavo them a property 
in land, althoygtt originally mere tenants: they could not before this be 
compelled to relinquish their land atthe lord's will if they continucd 
to perform the services, that is,to pay him the rent, into which all services 
were for the utost part resolved. Yet their subjectlow to the lord is, everr 
to this day, so clearly preserved, that a copyhold doea not pass from one 
man to auofher by the cummon rulce of alienation, as in other estates, bug 
must be first surrendered back tu the lord of the fcc, on which it in depend- 

ent. So the description of pycarice here mentioned enjoy tho right of 
cultivating the suil by prescription, thenrsclvca and their anccstors having 
done so for many genorations. ‘They cannct be forced awny from the vil- 

lage at the will of the meerassidars, who must assign ground for them, 
Bot they cannot reli, mortgage, or transfer, for a valuable consideration, 
their right ; for it consists in the use only, and not in the aubstance, of the 
soil, Their heira auccecd; but, in default of them, the Ianas revert to the 
meeraasidars, This, however, is to be considered the law as it originally 
stood with regard to such property; for, on account of the reduced state 
of population, these pycurics, I belleve, gre allowed to call in others and 
to appoint successors, Still the right is never a subject of bargain and sale, 
They receive a share of 45, inatend of 60, per cent.; because, although they 
have no more than a contingent interest, yet it is improved at least into a 
life estate. But they do not in any shape participate in the fees and pri- 
vileges of the mcerassidars, to whom, on the contrary, tive” pay fccs,”* 


Mr. Thackeray, who was deputed to report on the suitabi- 
lity of the zemindaree system for Madras, thus sums up the 
tenure prevailing throughout the Presidency :— 


" All this peninsula, it may be said, except, perhaps, only Canara, Mala- 
bar, and a few other provinces, has exhibited, from time immemorial, but 
one system of land revenue, The land has been considered the property 
of the Sircar (Governarent) aud the ryots ; tho interest in the soil has been 
divided between these two, but the ryots have possesscd little more inter- 
est than that of being hereditary tenants, If any persons have a claiin to 
participate with Governmecut in the property in the soil, it ia the ryuis, 
the men who originally recluimed and cultivated tho lands, The country 
4s divided into villages : a villege, geographieally, is a tract of country come 
prising some thousand acresof waste and arable lands, Considered politically, 
it is a little republic, or rasher corporation, having {its wunicipal officers and 
corporate artificers: its boundarics are hardly cver altered ; thero it stands 
for centurics, and though occasionally injurcd, or cven desolated, by war or 








* Fifth Report, p. 745, 
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famine, the same name, boundaries, interests, and, perhaps, even familics, 
remain the hereditary tenants of the land for cnturics.””** 


In Mysore, besides lands held on a privileged title, which 
are generally saleable, there are the Caun- 


Mi . : 
ae dayan and the Buttai tenures, both 








* Fifth B+ oort, p. 992,—Mr, Thackcray thus indignantly rejects the pro- 
posal for a zeminderee scttlement, and lauds the custom of éa petite culture 
by ryot proprietors :— 

« Objection 8, The remission goes to the wrong person; it should go to the 
vyot, The zomindar ia not the cultivator ; he docs nut even superintend 
cultivation if the ryot be independent of him ; and it is more likely that 
the remission will be applicd to marriages and idle expenses than if given 
to the ryots. The husbandman in India is the most industrious paraimonious 
creature in the world; a stranger to Vice, thinking of nothing but cultiva- 
ting his field, main aining his family, aud paying the Sircar rent, Why, 
then, shall the remission, the mainspring of future industry and inrprove- 
ment, be made to a stranger, perhaps a ferocious polygar, an avaricious, 
speculating Soucar, or an intriguing Dubash, merely to enable him to grow 
fat and pay the revenue in casoa bad year should come? Would it not 
be better to make the remission to tha ryot ? It would equally tend to 
the sceurity of the rovenne, or, perhaps, more so; because it would be 
more likely to ve uxectly ap-lied to the extension and improvement of 
cultivation. In case of unforesean misfortuncs, the relations of the ryot 
would assist him; he could* mortgage his land, and go on paying hia 
revenue. The ryot is tho man who fecls, os it were, married to his ficld. 
What an effect the sonae of a property In the soll would have upon him! Aa 
it ia, under oppression, he atill sticks to his field aa long as he can, The 
people in Canara feel thia ; and every man builds his house inhis own field. 
It is said a remt{ssion to the ryot is applied immediately to the land and 
farming stock of the country; a remission to the zemindar ia applied in- 
directly, through many channels of Soucars, accuritics, renters, &c. Be- 
sides, we éalk a great deal of the happiness of the people: how can we 
increase the happiness of the bulk of the people so much as by making 
their possessive proprietary right and giving them all the advantages of 
property and permanency ? It may be said that the rights of the inferior 
ryota will be secured at any rate; but, if it is admitted that a remission is 
necessary to convert the lands they cultivate into saleablo property, it must 
follow that we withholdthe property from them until we give up the remis- 
sion to them. Indeed, itscoms to me contrary to the benevolent intentions 
of the Court of Directors to give all the advantages of the new system to 
a act of men to be created on purpose to enjoy them; and to placein 
thraldom those industrious people who constitute the bulk of the poople, 
and by whose labors our armies are in reality paid, our investments 
provided, and our whole Government supported.’ ’==Jbid., p, 914, 
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assesscd at full rates, the former in money, tho latter in kind; 
the proportion taken being one-half theoretically, though 
supposed to be leas in pracuec. 

“There is an hereditary right of cultivation attached to both Candayan 
and Buttai Jands, and this ia not interfered with so long as the Government 


ducs are punctually paid or the land is not left barren: bt, in either of 
these cases, Government exercises the right of proprictor of the aoil.””* 


Tho following extract is instructive, as proving that an 
hereditary tenure may consist with a 
An hereditary right y in y 
of property possessed degree of subjection to the landlord 
even by predial slaves, . ‘ 
amounting even to agrestic slavery :— 


‘Tt has been stated by very competent authority that in the Tamil 
country, the Parryers and Fullers, moat of whom «ire slaves attached to the 
lands of the vellalera,t as well as the pullis, who aro generally serfs on the 
lands of Brahmins, sometimes claim hereditary private landed property as 
the incident of their villanage, and that it is generally allowed to them and 
their descendants on proving their former residence in the village, however 
Jong they may have been absent from it.’ 

From a review of these authorities, it may be assumed as 

General conclusions the general characteriouc of the Madras 
ayo Southern India. tenure that it constitutes a proprictary, 
or at least an heritable, title in the hoad ryot over his own 
holding; whilo the sub-tenants.and inferior classes of ryois 
are sometimes tcnants-at-will, and sometimes have rights of 
occupancy of greater or Jess strength. 


Wherever a superior intervones—as, for oxample, the village 
headman, potail, pudhan, Se.—or has been created or 
recognized by Government—as the zemindar, polygar, Se.—he 
holds merely an official position as collector and manager, 
and possesses, independently of his own proper holding, no 
proprietary interest in tho soil. § 


a ee Ee 
* See Report on Mysore for 1864-65, p. 6. 


+ Hindoo landed proprietor. 
t Briggs’s Land Tax, pp. 54 and 55. 
§ Report on Mysore for 1864-65, pp. 84,188, &e, 


aC 
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It is not unnatural to conelude that this stato of things 
approaches nearest to the primitive candition upon which the 
land was hold throughout Southern and Central India before 
successive invasions from the north changed the face of 
society. 

“Tt is in the southern provinces of the peninsula” (thus write tho 
authors of the Fifth Report), “which are situated below the Ghats, and 
which from their local position with relation to that formidable barrier and 
the greater heat of the climate were last invaded by the northern conquer- 
ora, and in which, therefore, primitive institutions and rights have under- 


gouco Jess change, that the tenures which have been described were found 
to exist in a less impaired state.”’* 


If any general principle can safcly be drawn from these 
facts, it may be thus siated: that,.in the absence of a superior 
claiming a proprietary right, the ryot or cultivator is invested 
with an intorost in the soil approaching more or loss to that 
of a proprietor. The lowest form of the tenure is a right of 
simple occupancy. 

Thus also the Fifth Report :— 

“Tn those lands where there are no mecrassidara to claim, the ryots 

may be considered as ool paracoodies, holding of the Sircar; enjoying, as 


they do, an hereditary right of occupancy, subject to the condition of 
paying the rents demanded of them, 


"This right it has never been the practice either of the Hindoo or of 
the Mussulman governments to take from the pvorest cultivator, so long 
as he remained in obedience to the general authority of the Sircar and 
duly yielded the public share. Indeed, it is not to be discovered in tho 
history of the Hindoos, from the reign of their first prinecs until the 
final downfall of the Hindoo authority, that any of the landed rights to 
which your Committee have thus bricfly adverted were ever impeached 
or destroyed: on the contrary, their uninterrupted existence is proved by 
numberless records, and by none more distinctly than by tho ordinary 
form of a deed of sale.”*f 


Boyniy.—Throughout Bombay the tanure of land resembles 
that in Madras. We find villagos with thoir 
municipal constitution complete, and their 
potails or representative head. ‘The entire cultivated aroa is 


Tenures in Bombay. 








— 


* Report on Mysore for 1864-65, p. 197, t Fifth Reporé, p, 188, 


40 NOTES ON TENANT-RIGHT, ETC, 


owned by the ryots, cach man’s holding (as in the bhyachara 
tonure in tho North- Westesn Provinces) being his share.* 
In Ahmedabad “ the ryot buds his land on a general under- 
standing that he is not o be superscded as long us he pays 
his rent, which, though not fixed, is regulated by the eustom 
of the village.”{ In Kaira the cultivator receives the perpe- 
tual leaso of a portion of the best land, called his vaita, which 
is highly assessed, and of inferior fields, which are lightly 
assossed: if his means improve, he is compelled to increase 
his vaita, and allowed to diminish it if they fall off: if he 
relinquishes it altogether, he loses his right to cultivate.t 
Tho potail was originally held responsible for’ the revenue ; 
but latterly he seems to have-bocn relieved of that duty, and 
his importance diminished, by the collection being entrusted 
to the tallatty or putwar.§ 


In Candcish ‘the Jands of the villago are considered the 
jouit property of the township :” the 
fallow land, the common pasturage ; 
the remuaindor, “ either the property of individuals or culti- 
vated by tenants who receive a portion of the crops.”|| Or- 
dinary cultivators pay *f what is termed the fall Government 
assessment, being atleast one-half of the produce:’ privileged 
heldings are called wuttuny, and foteh a price in proportion 
to tho lightness of the assesment. 


Candeish, 





A 


* Brigga’a Land Taz, p. 308, The right scems to originate in simplo 
occupation; and herein appears the distinction between this tenure and 
the bhyachara tenure of the North-Western Provinces, by which 
the right of property is vested in the brotherhood, or proprietary family, 
and is confined to its members and such strangers aa they choose to asso« 
ciate with themselves, 

t Lbid., p. 318, 


T Briggs, p. 319. This 1s called thattabundee. Elphinstone (9th April, 
1821) remarks that the tenure resembles that in the southern Mahratta 
country, where the vaita is calicd ehelee, 

§ Briggs, p, 328. || Bombay Revenue letter, November, 1823, 

q Briggs, p. 339, 
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Speaking gonerally, the e are in Bomhay three ‘classes of 
ryots: (1) mecrassidars, or Iunded propristorg possessed of 


wuttuns; (2), ooprees, or permanent icnants; (3), wareanda 
kurrees, or temporary tenants. 


Tho firat-named tenure ean be traced to the remotost antiquity; it may 
be oonferred by the heads of villages, and implica an hereditary right so 
long as the “assessment, accurding tu the estubliahcd usage of the villaye, 
is paid.” Possession can even be recovered aftcr descrtion. The ovpreo 
tenure, bating some privileges, is almost ara valuable, “There in no 
meeras in the Southern Mahratta country, nor in Becjapore; and perma- 
nent occupuncy, though recognized, doca not confer similar advantages.” 

In Southern Scinde, “every holder of land who contracts 

igi with the State for the payment of rent 

rcinde. . 

is u cemuidar,” 

* Tle is gonerally the holder of a few acres, which he cultivates higselt 
in most casey, The subdivision of land thero, in fact, is quite ag minute 
ag in ordinary Doccan villuges.” In Northern Scinde, on the contrary, wo 
find an approach to village proprieturship of the North-West; the zemin- 
dar “often holding whole villager with the cntire and absolute power of 
subletting all the land.” But even here au hereditary class of cultivatora 


is recognized by the zomindars, having the right of occupancy un paye 
rocnt of a certain rent.t 


On tho whole, the condition of cultivators in Scinde so 


much rosembles thai in Bombay that the same rules of settle- 
mont are found equally applicable. 








* Bombay Revenue letter, dated 5h November, 1823.—The proportion of 
mecrasdars to oopreea in Poonn, the fornier acat of the Mahratta govern- 
ment, is $to1; in Abmednuggur they are equal. The proportion of 
temporarf ryote is not stated. In Candeish the Mecrasdara are few ; but 
tho hereditary ryots, whose tenure is nearly as valuable, form three-cighths 
of the agricultural community. 


In the meeras tenure the right of pre-cmption exists among the pris 
yileged community, much as it docs in tho putteedarce tenurcs of the 
North-Western Vrovincca.—Jrigys, p. 346. 

t “There is a claas of hereditary cultivators called mouroosee hurees in 
Northern Scinde, who have cultivated the same land for yeara, paying 
lapa to the zemindar in addition to the Government assessment. The 
zemindars admit that thia class of cultivators has a rizht of occupancy 
on the conditions mentioned.”—Report ly Major Francis, Superintendent 
of Survey, 16th March, 1863, 


6 
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The samo observation applics to the assigned Berar dis- 
tricts. The potail is the heroditary 
eolector of the rents. In theory there 
is no proprictary right but in tho State; in practice tho ryots 
possess “fall the appurtenances of proprictorship; they can 
sell, underlet, and transfer their holdings as they please ; 
ihey vannot bo ejected so long as they pay the rent: and they 
have this advantago over proprietors, that, having sold or 
resigned their holdings, they can take a fresh holding else- 
** Simplo occupa- 


Hyderabad. 


where with the sume privileges us bofore.’ 
tion, or reclamation of tho waste by a stranger, ercates the 
same right. 


We learn from Malcolm that.in Malwa there are three 
classes of tyots: (1) the junnee or 
wuttunce knrsan; (2) the sooklbasce; 


(3) the pykashtee. There is no mention of potails or villago 
ofticers. 


Malwa. 


The ‘ junnee’ ryota posscaa a, ‘iltle to the fields thes forefathera cule 
tivated, which is never disputed while they pry the Government sharc :” 
they have tho power of aubletting. ‘In gencral a fixed known reut, and 
established and understood dues, or fees, are taken from such persons, 
beyond which all demands are deemed vislence and injustice. When 
compclled by extreme uppression) to) move; they aro generally brought 
back, wait ia considered the greatest niisfortune that can befal a coun- 
try to lose its hereditary kursans,”? Many of these become wealthy, 
and employ their capital in reclaiming the waste. 


Tho ‘sookhbasecs’ are new settlers, who at first “have no immunities 
or rights, and aro much at the mercy of those hy whom they arc cm- 
ployed. After two or three generutiona the descendant of the original 
sookhbassce .-kursan becomes one of the wuttunec, or native, culilvators 
of the village which he inhabits. 


The pyka: ht ryots, eo called because non-resident, posaeas no rights 
beyond their pottahs or agreements, which seldom oxtends to more than 
five ycara.t 





* Report by Mr, Yule, the Resident of Hyderabad, dated lath Decem-= 
ber, and by the Commissioner, datcd 3rd November, 1864. 


+ Malcolm's Report on Malwa, p. 418. 
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In the Provinco of Nim ar the type of cultivating: occupancy 
resembles that of other Makratta dis- 


tricts, excepting that from exaction and 
oppression the tenure appear. weakor. 


Nimar, 


Here the pergunnah officers* are termed ‘ Zomindars,” .The potail 
posseases “ jnam ” land and certain rights and functions, but the villages 
were ordinarily by the native government farmed to strangers, The po- 
tailship is hereditary ; its privileges are not divisible nor tranaferable, 
except on failure of heirs.f “Old residont cultivators posscasa right of 
accupaney so long as they pay their rents.”~ Some fow uf the ryote, us 
well as the potaila, have wuttuns, but they can be tranaferred only in 
dofault of male issue and with consent of the ruler.§ After our occupa 
tion, the right to scll was universally admitted.| 


“The security of the ryot” (as under the native rule in Ondh) “ was of 
® negative character: if he is not well treated, he mo ¢s off toan adjoin- 
ing village under another farmer, and cultivates there until tho obfoxious 
farmer ia changed, The farmera dread 2 combination of their ryots; and, 
as they: cannot meet tham hy a combination among themselves, the orderly 
and industrious ryots arc safe and scoure; they arc too valuable to the 
farmer to be neglected, and they know too well their valuo and importance 
tu suffer long any-great oppression ; it ig an adjuatment or equalization of 
interests by the operation of -upply and demand anda calenlation of 
profit and losa that keeps all together." 

In the Saugor and Nurbudda territories a very similar stato 
of things prevailed. Under our Gov- 
ernment proprietary right was never 
acknowledged in the ‘ malgoozars’”’ or farmers who entered 
into engagements with Government; and it is only in the 
settlement now being formed that, under instructions origin- 
ally issnod by the Government of the North-Wostern Pro- 
vinees, # proprietary title is being recognized or conferred. 
Dnder the previously existing system an hereditary right 


Nurbudda Territories. 








* The Mundlooec and Canoongo.—See Reports on Nimar published by 
the Governnent, North-Western Provinces, ine1886, p. 92. 
¢ Zoid, p. 87. 


t Captain French, Political Asstatant, says that the right “is heredi- 
tary, and though the custom can scarcely be anid to exist, there is no im- 
pediment to the right of cultivation being sold to another with the consent 
of the authorities.”—Zdid,, p. 90, 

§ Jad., p., 87. || #bid., p, 64. 

Six Robert Hamilton's Report, January, 1847; Zid, p. 82, 
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grew up from length of cultivating occupancy, snd_ this 
(wherever no stronger claim has been proved) is now being 
constituted a proprietary titie.* 

In Meywar the ryot is the proprietor of the soil. ‘ He 
compares his right to the doobt (grass), 
which no vicissitudes can destroy. He 
calls the land his Lapota,—the most emphatic phrase his lan- 
guago commands for patrimonial inheritance. apota is the 
wutlun aud meeras of the peninsula. The holdor, if a mill- 
tary vassal, is called “bhomia.’? The camatchi of Malabar 
isthe bhomia of Rajustun.t The potail was anly primus. 
inter pares, possessing no proprictary right beyond his own 
holding and cermin perquisites.§. “Rent is taken generally 
in kind, at rates varying from one-half on the autumnal to a 
third or two-fifths on the spring erops.”’ || 


Rajpootana. 


Throughout the Himalayan mountains, where indigenous 
custom has been little disturbed by 
the stranger, we find the great body 
of occupant cultivators holding cither as proprietors or as 
horeditary ryots. ‘ The- land seldom changes proprietors ; 
the greater part of the present occupants there derive their 
claims to the soil solely from the prescription of long estab- 


Himalayan regions. 








* Sec orders issued by the Lientenant-Governor, Mr. J. &. Colvin, in 
1853, Appendix 20 to Settlement Directions, p. 167, “ All cultivators who 
have been in possession of therr holdings since 1840 (a date which ig adopted 
agit has already been named by Coloncl Sloeman as that from which 
continuous possession would constitute an hereditary cultivator), shall be 
deemed to be, in the absence of other fixed and stronger claims, entitled 
to such full proprietary rights. 

¢ So called from the tenacity with which it clings to the soil. 

t Tod's Rajastan, Vol. b, p. 494, ef seg. 

§ He obtaina serana, or a seer in every maund of 40 scers. The same 
allowance under the same name is taken by certain claimants (Rajpoots, 
I think) of extensive tracta about Ruorkce, in the Saharunpore District. 

| Tod's Rajasthan, Vol.1., p, 502.—In Marwar, Colonel ‘Tod says, “a 
corn rent, the only one recognized in ancient India, and termed /ud‘az, or 
division, is apportioned equally between the Prince and the husbaudmun.” 

ibid., Vol, IL, p. 172. 
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lished and undisturbed possession.* Hach man is owner of 
his own holding, and the setilemom is, literally. speaking, 
ryotwarry.’’f 
We have thus takon a cu.aprehensive and (so far as the 
General law of tenant Means at my command permit) an 
OneMnany: exhaustive view of the question 
throughout India, excepting the Gangetic valley and adjoin- 
ing tracts; and I am now entitled to draw the conclusion that 
over the whole country there exists the gencral law of ryot 
right. With few exceptions, no proprictary title intervenes 
between the Soveroign and the cultivator, The individual 
occupant, as a rule, is either propriotor or permanent holder. 
The oxactions of the State may often have reduced tho title to 
a mero shadow ; but. the moment tyranny and oppression are 
withdrawn, the occupancy resumes its substantial character, 
tending to acquiro more or less of a beneficial interest. Such 
is the tenure which in every quarter exists, or which springs 
up naturally in tho soil. 


Benaau.—Coming now to Bongal, a careful retrospect 
leads to two conclusions; frst, tliat tenant right existed in 
Bengal very much as it did in Central and Southern Jndia; 
and second, that tho zemindar of Bengal had more tho features 











Mr. Traill’s Report, printed in tho As, Rea, Vol. XVI.--See Reports 
on Kumaon, p. 31, 


t Report by Mr. J. H. Batten, Ibid,, pp. 129*181.—DBesides the proprietors, 
we find khaekurs, with right of occupancy so long as they pay the Govern: 
iment share of the revenue, and sirdiane, who hold sn lease; but these 
latter are comparatively fow.—ZI4id., p. 465. The property in tho soil is 
held theoretically to vest in the Sovereign.—T, 31. 


So, in Mr, Barnes’a Report of tho Kangra Hills: I faney I can dis- 
cover that primitive condition of Janded tenure which at one time, perhaps, 
prevailed throughout Hindvostan.” Shen, after describing the proprietors, 
he adds :—"'The people never considered the tenure of that absolute and 
perfect character that they could transfer it finally to another. The idea 
of sale is quite atrange and cven distasteful to them, The land, they 
argue, belongs to Goverament,’—~Paragraphs 1214128, 
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of an official than of a proprietary origin. These two fuets, 
as I will show heroaftér, are closely connected. 


In the Northorn Cirears of Madras the state of things ap- 
proximates to that: in Bengal. The 
“zemindar”’ is there described as a 
Hindoo farmer, who, for a percentage anda grant of land, 
undertvok to be the collector over a certain tract : his interest 


is now confined to a percentage of the assets and disposal of 
the waste.* 


Vorthern Sircars, 


{n Cuttack and Orissa, we find Mr. Sterling asserting, as 
the result of his olaborate enquiries, 
exactly the same principle. 


Orissa, 


Thé zemindaree syatem, ho says, arose out of our “ fallure to dietin- 
guish between the inheritance and sale of an office, and the inheritance 
ahd sale of the land with which that office was connected. Tenee, on the 
introduction of the British Government aud regulations, all parties whose 
nanies appeared in the public accounts of the preceding administration 
aa answerable for, or cntrusted with, the collection of tie oublic ducs, were 
forthwith acknowledged not only as‘ zemindars,’ but as proprictors of the 
Jand vomprised in their zemindarees,”t 


The ancient system was very nwich what we find claowhere; every vil- 
lage had its pudhan and bhoi; % ©, its headman and accountant, whose 








* See Fifth Report, p. 116; also Mr. J. Grant's Survey of Northern Sirs 
cars, “The farmer received five per cent, on the net receipts, and a hold. 
ing called nankar lavcrum, The officers thus employed were at first dia. 
tinguished by the name of krory (7.4, collectors of a krore gf dams); 
afterwards they were more familiarly known as zemindars,”—Jbid., p. 
639, 


+ Sterling's Account of Orissa Proper, or Cutlack, 1818 (?) p. 76.—This 
author mentions seven “ grades of persons holding offices and tenures con- 
nected with the land who appear on the Collector's accounts as zemindars 
and absolute proprietors of the auil.”’ Among theac are Rajahs, Govern. 
ment Collectors, “ Chowdree and Canoongo Taloogdars,” mukuddums, 
accountants, headmen, &c., p. 79. The nature of some of these terma is 
apparent from the zemindaree grant of the 24-Pergunnahs to the East India 
Company, which specifies that the Company was to be ‘considered as 
Zemindar, Chowdree, and Talooydar,”—Zdid,, p. 84, 
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offices were both hereditary and transfcrable. “The thanee, or fixed cultiva- 
ors, undoubtedly possessed under the old Rajats tha privilege of hereditary 
occupancy; their fixed asscasment was light and easy; and there was thea 
no one fo dispute the matter with then except the Sovereign, wn0, what- 
over hia claima in theory, of course required nothing from the land but 
an adequate revenue.” It is doubtful whether the tenure was trand 
ferable* 

He adds:— It appears to me a clearly established principle in Cuttack, 
and it is scarcely denied by any whoso notions of landed property have 
not been altogether newly modelled by the British laws and regulationa, 
that the superior holder, whether mukuddum or Talookdar, has no shadow 
ofa right to dispossess the thance ryot from his land so long as he pays 
the rent demandable.” 


That the spurious zemindar, whom in Bengal wo created 
landlord,.was mainly of the official type, 
is abundantly evident from tho copious 
evidence contained in the Fifth Report. It will suffice to quote 
one or two passages as illustrating the growth of the tenure. 


“In the latter periods of the Mahomedan dominion the system of farm- 
ing the revenues by degrecs came into very generul use ; and to this, it is 
believed, may be treced the origin of most of the zemindurs in the Bengal 
Provinces and inthe Norther Sircars. -Thoy were, as it is now pretty 
cleatly ascertained, in general no other than the revenue servants of diss 
tricts of sub-divisiona of a province, who, as the Committec have formerly 
explained, were obliged by the conditiona on which they held their office to 


Bengal Proper, 











* Sterling’s Account of Orissa Proper or Cuttack, 1818, (?) p. 64.— 
“The thance ryots almost never hold on pottahe, but the pahee 
ryots almost universully do.” Report of Deputy Commissioner, 16th 
August, 1819,—* The thanee ryota are considered to possess a permanent 
title of occupancy so long as they continue to pay the rent demanded from 
them. It 4s further stated that the demands of the mauaging pudhans and 
bhois on the thanee ryote were usually restricted to that proportion of the 
demand of Government which remained due after the amount paid by the 
pahee ryots had been appropriated to its liquidation.” Government letter, 
24th December, 1819, 


It is a curious fact that these thanees, who pqsscas so distinct a right, 
pay arent materially higher than the pahecs, who possess none. The 
difference is sald to be “4 annas in tho rupee,” or 25 per cent. But they 
appear to have some counterbalancing benefits, Thus Mr. Sterling says:— 
“There is the gencral advantage of having a home of his own whero his 
ancestors have dwelt in ail ages, of altting under the shade of the treca 
which they planted, and of bestowing his labors on land which in one 
sense may be called his own,’ 
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necount for the collections they made, or the shareof the crops they received 
Trom the ryote, 40 the go erning power in whose service they were 
employed ; and for, which service ti-ey were in the enjoyment of certain 
remuneratory advantages, regniated on tho principle of a percentage or 
commission on the revenues, within the limits of their local charge ; but 
having, in the process of time, and during periods of revolution, or of went 
ness in the sovereign authority, acquired an influence and ascendancy which 
it was difficult to keep within the confines of official duty, 11 was found 
convenient to treat with them as contractors fur the revenues of their re- 
spective districts ; that is, they were allowed, ou stipulating to pay the State a 
certain sum for such advantage for a given period, to appropriate the reve- 
nues to their own use and profit; the amount of the sum for which they 
engaged depended on the relative strength or weakness of tho partics, the 
ability of the Government to enforce, or of the zemindar to resist. In this 
situation of things the practice of sub-renting naturally e aued, and the 
detail of the farming syatem would extend itself to single villages,”* 


So ajlso Mr, Shore :— The most cursory obsorvation shows the situation 
of things in this country £0 be singularly confused, Tho relation of a 
zemindar to Government and of a ryot toa zemindar is neither that of a 
proprictor nor a vassal, but a compound of both, The former performs acts 
of authority unconnected with proprietary rights; the latter has rights 
without real property ; and the property of the one andthe rights of tho 
other aro in a great measure held at discretion. Such waa he aystem which 
wo found, and which we have been under the necessity of adopting.” 


Tho limitations, then, presoribed in the Bengal Regulations 
upon the authority of the zemindar were entirely in accord 
with the tenure actually prevailing; and the perpetuation of 
vhe samo in some form or other was unavoidablo, unless we 
had interfered at once to change the customs of the country 
in a direction contrary to the indigenous tendency which we find 
throughout the peninsula ;—a tondency according 10 which 
the ryot’s right is cpntinually asserted, and instead of decay- 


ing, springs up, develops, and assumes a fixed and permanent 
character. 











* Fifth Report, p. 157.—So Mr. J, Grant :—“It is further advanced ag 
incontrovertible that the zemindara or other classes of natives, hitherto 
considered the rightful proprietora of the lands, are actually no more than 
annual contracting farmers or receivers of the public rents;” &c,— Lid, p. 25. 


See algo page 401, 
¢ Ibid, p. 479, 
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The strength of the resident cultivator’s title in Ben- 
gal, assessed though he was at (what. are some- 
times termed) ‘full market rates,” anu, indscd, at 
rents often higher than those of che non-resident tenant-at- 
will,* is testified on every hand. It ia unnecessary to refer 
here in dotail to the well-known regulations by which it was 
provided that the resident * cultivator of the soil, duly pay- 
ing his rent, should not be dispossessed of the land ho occu 
pied,’’ and the rules under which he was entitled to demand 
a pottah at the customary rates and protected from further 
exaction, since these havo been so fully stated in the late 
judgment of the High Court, 


As our rule advanced. up the valley of the Ganges, new 
features came to light. The Colectors 
began to moot with traces of real zemin- 
darship. It is curious to observe tlie perplexity of our officers 
in Behar, when called to guide the administration of cstates 
cast in the type of villago proprietorship, and sometimes sub- 
ordinate to superior talaogdars, But there is nothing to 
induce the belief that the position of the ryots of Bohar differed 
essentially from their position in Bongal.t 


Behar. 


In the Provineo of Benares .“‘ village proprietorship,” both 
in the talooqdaree and the puttoodaree 


B . 
reali forms, was found by us in full force, antl 








“Neither is the privilego, which the ryote in many parta of Bongal 
enjoy, of holding possession of the epota of land which they cultivate so 
long as they pay the revenue assessed upon them, by any mcans incom- 
patible with tho proprietary rights of the zemindays, Whvever cultivates 
the land, the zemindars can receive no moro than the established rent, 
which in most places is fully equal to what the cultivators can afford to pay.” 
Lord Cornwallis in 1790,—Jbid., p. 487. So Mr, Shore saya of tho heredi« 
dary tenants, that thongh thoy have “a stronggr right than others,” yet 
“they generally pay the highest ronte,”—~dJbid., p. 192. 


t Indeed, if we are to believe Mr, Shore, their position was more 
fixed :—‘In Behar the variations in the demands upon the ryote are not 
#0 great as in Bengal ; the system of dividing the produce afforda a clear 
and definite role wherever that prevails,” —Jbid,, p. 465, 

ted 
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(although the authors of the Fifth Report have not correctly 








Mr. Shore wag puzzicd by the (now familiar) malikana, or land given 
in lieu of proprictorship, held by proprietors temporarily out of possession. 
He confounds it with the perquisites of the official zemindar :—“ In Bengal 
no such custom has over been formally cstablished, although there is 
some affinity ebetween this and the allowance of mushaira,"—aterm which 
signifles salary.—Ibid., p. 451. “Ihave in vain endonvored, he saya, 
‘to trace its origin : p. 452, We find him unconsciously describing the 
fegular putteedareo and talooqdaree tenures of the North-Weat, but with 
such a confusion of names, that in those days zemindar signified talooqdar, 
and taloogdar a puttecdar. 


In 1789 we find the Collector of Shababad sadly embarrassed by “ the 
number and variety of claims” arising out of a “ zemindarce” of 874 
villages. The Baboo talooqdars objected to any one being «ecognized as 
proprictor (malik) but themselves; while the “ smaller zemindars” 
urged thal, “ solely * r the sake of security to themselvce, they had placed 
their rtspective villages under the protection of such talooqdara who, 
from superior influence, were able to sercen them from the vexatious 
intorference of the overbearing agents of the hakim ;” they now demanded 
separation from the taluoqdars and“ claimed the privileges of giving 
in their kyboolueuts,’ ‘The following remarks are curious with reference 
to similar questions in Oudh:— 


“ Many of the old proprietora who have disposed of their villages at 
different times in order to pay their balance of revenue urge with great 
earnestness that such salcs were occasioned by the oppressive extortion 
of amils, and that at a time when the property of land was rather con- 
siccred a misfortune than an advantage ; they therefore request that their 
old accounts may be examined, and that they are most willing to pay such 
Ldlances as may appear just, They further urge that the present prospect 
of ease and profit to all proprietors of land from the proposed ten years’ 
settloment, as well as from the probability of a fixed mokurrury assesss 
ment, will tend considerably to raise its value, and that their property 
was sould to satisfy the demands of amils at every disadvantage, even 
supposing the demands just, because at that time lands scarcely bore any 
value. 


“Some cases have occurred where the real proprietors of the soil 
have sold their lands 12 or 15 years ago, but have, novertholess, continued 
in charge of such lands, for the following reasona:—The purchaser, 1 
although willing to afford an equitable jumma, has not unfrequently been 
frustrated in this reapect by the exaction of the amil, and by the eager- 
ness of the old malik to submit to any extortion, rather than quit the 
lands he has been obliged to sell. By these means the purchaser has for 
long interyale remained out of possession. At this particular Hime, when, 
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apprehended the tenuro*) full provision was made for main- 
taining existing proprietary sights, and for restoring to 
possession original proprictors ousted within: the preceding 
20 years, #. e¢., subscquently to 1775.t In other re- 
spects “ the same system of interior administration as 
had been established in Bengal” was, with the cencurrence 
of tho Rajah, made applicable to Benares. As a part of the 
system, protection was afforded to the ryot, from whom 
the proprietor is declared entilled to levy only “tho Aakimee 
Government proportion of the produes.”§ All recent abwabs 
wero abolishod, || and pottahs were to bo granted not excoed- 
ing ‘‘ tho established rates of the pergunnah for lands of the 
same quality and desoription,—due_ consideration being had, 
as far as may be required by the customs uf the districts, to 
the alteration of the spocies of enlture, and the caste of the 
cultivator.” This rule was made equally applicable to 
residont and non-resident ryots; but, in respect of ‘he latter, 
the following condition is added ;—** provided tho proprietor 
or farmer choos to permit them to continue to cultivate the 
land, which they have che option to do or not as they may 
think proper : whereas khoodkasht ryots cannot be disposeessod 
as long as they continue to pay the stipulated rent.” 


Whether those rules wore an innovation, or whether they 
really were in accord with the rights of ryots then existing, 





all are struggling to establish a claim tu land, the old proprietors object 
the purchasers not having had possession us a reason why tlhe bills of sale 
in his favor should not be adhered to."—Fifth Report, pp. 494 and 498. 


I conclude that euch claimants fell into the ranks of privileged ryots. 


* The Select Committee thought they saw in “the village semindar 
of Benares” the hercditary Collector or “ potail of the Carnatic, who 
represented the Government and could dispose of his situation” by sale, 
ibid., p. 47. 


¢ Regulation ID., 1795. } Regulation I, 1795, 
§ Regulation LI, 1798. Preamble. 


{ Regulation IL., 1793, Section 8, Y Regulation LL, 1799, Section 10, 
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I will consider after discussing the position of tenants in the 
rest of the North-Western Provinces, which, equally with 
Benares, overlap the Provinces of Oudh on all sides excepting 
the north. 


Norra,Western Provinces,—I find no records to throw 
light on the condition in which we found the cultivating 
classes on our assumption of the North-Western Provinces 
besides the early regulations, which (as themselves exercis- 
ing an important influence on their position and rights) will 
bo noticed afterwards. 


The question was for many ycars warmly discussed whether 
the promise of a permanent scttlemont early given to the 
landholders of tnese provineos should not, as well on grounds 
of public faith as of public expediency, be redeemed ; but 
the proposal in favor of the measure, though supported by 
most of the local authorities, was at homo coldly received. 
In the course of this discussion, an enquiry was prosecuted 
in 1818 into the relative rights of landlord and ryot, the 
results of which are recorded in the Proceedings of Govern- 
ment in 1820, with tho able and exhaustive paper of 
Mr. Holt Mackenzie which) formed the basis of Regulation 
VIL, 1822.* Iwill give in detail the conclusions then 
srrived at. 








* These most valuable documents, to which I never before had access, 
were procured from the Bengal Office ; they would have proved of emi- 
nent service to the officers engaged in forming the settlement of the 
land revenue under Regulation IX., 1833, and even now would be most 
useful to those employed in revising that settlement, I would suggest 
that the chief papers of the series, especially Mr. Mackenzie's minute, 
should be published, 


Most of the points that have recently engaged attention in reference to 
the expediency of permanent settlement of the land revenne sare ably 
argued in these papers ; and it is much to be regretted that they were not 
generally available during the late discussion of the subjevt, 
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A series of questions were asked ot the Collectors on the 


Jat.—Whether such 
proportion (of the crop) 


is fixed by custom, by - 


agreement, or by the 
direction of the land- 
holder. 
‘Qnd—Whether s 
landholder can legally 
dispossess a resident or 
Kkhoodkasht ryot, who 
has regularly paid the 
customary rent for his 
lands, to make way for 
another person who may 


customs which egulated, the payment 
of rent, whether in mqney’ or kind. 
The two questions bearing most dircet- 
ly on our present subject aro quoted 
in the margin; the second supposos 
that ejection of a cultivator would only 
take place, if at all, on the oceupart 
declining to pay the samo rent as that 
offered ond fide by another. The 


be willing to pay more, : * . 
i ib question is not one of simple power 


to evict without reason assigned; and this must bo borno in 
mind in estimating the replies. 

In reference o the first question, it was answered, that 
for the khurrcef and inferior crops rents in kind generally 


prevailed. 

“In tenures of thia description,” write the Board of Commissioners, ‘the 
proportion of the crop, whether taken by the landholders iu kind or com- 
muted for ita valse in money, is regulated by custom, which varica 
according to the hature of the rjil from one-fourth and less in lands newly 
reclaimed to one-half in lands under full cultivation ; and the commuta- 
tion for money is similarly governed by fixed custom, conformably to 
which the tenant purchascs the landholder’a share at a certain rate above 
the market-price after the produce of the field has been estimated by a 
regular appraisement on survey. 


“ Nothing would appear to be left in these village adjustments to tho 
discretion of the landholder. The survey is superintended by the 
‘kunya,’ or appraiser, who from long practice has acquired such an 
accuracy of judgment as to seldom err to the extent of half a maund 
in his estimate of the produce of ten beegahs or more ; and who, being 
wholly independent of the landholder, can have no inducement to forfelt 
this character of accuracy and impartiality : and the price is regulated 
by the bunneesh, or corn-merchant, who, being the general surety of the 
tenants and their banker in the requisite advancos to them for the pay: 
ment of thoir instalments, has 2 common intercst with them in preventing 
impositions, 

“ With regard to the nukdee tenures, or money rents, they are found 
to be regulated in only few parts of these provinces by established 
pergunnsah rates, In goneral, they appear to be annually adjusted by 
mutual agreement. The tenanta themselves are atated to be averso to 
binding themaglves to a fixed payment beyond the current year, in conse. 
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quence of the uncertainty of the seasons ; and tho landholders can scarcely 
feel 4 disposition to grant long lenses i* the tenants wished for them, 
While thein ows settlement with Government continuca tempurary. 


“ Tne nature of the landed property in these provinces may be consis 
dered a solid security for the tenants against any imposition or breach af 
faith on the part of the landholders, The majority of eatatca are single 
villages, from which a tenant who should have cause to complain readily 
removes himsclf to the next village ; and such is, accordingry, the invari- 
able reault of any rapacity on the part of a farmer, whose attompt to 
cuhance his profits always ends in his own ruin ; and although in pykasht 
tenures the landholder is stated to be bound by no fixed rules, but to make 
the beat terms he can, these terms will, of course, be governed by the 
mutual interest of the parties, und nut by his own discretion, while the py- 
kasht tenants hold the lands only from year to year. 


“Tho reporta now submitted would show that the landholders con- 
ceive themsclves to posscssthe power-of ousting resident tenants, 
although the practi tal exercise of such power docs not appear to be fre- 
quent ; and we beliove that in-estates consistiug of single villages more 
instances would be found of tenants deserting from the inducement of 
lands on cheaper terms in another place than of tenants dispossessed to 
make way for persona offering a higher rent. The legality of thia power 
would be a question fur the Courts to decide, unless Government should 
think proper to de:ermine it by a legislative enactment.” 


I proceed with an abstract of the replies of the several 
Collectors, beginning from the North-West. 
Here not only did a right of occupancy prevail, but the rent could not 


be raised above the cuatumary rates, which on 
non-proprietary cultivators were adjusted “ ac- 


cording to the different kinds of produce, 


Saharwnp_re. 


“ Should an increase bo demanded of the zemindar when a settioment 
of his land is made, he, of course, will raise the rent on the ryot, and of 
consequence can disposecss him on hia terms being refused ; bat in such 
case only.” 


In another report, after stating the variation in the rates owing to 
differences of soll and caste, a different Collector states :-— 

« So far village rates gre established according to ancient usage, and 
not changeable at the will and pleasure of the zemindar. 


« Bad faith is seldom practised by the zemindar or proprietor farming 
his own estate towards his ryot or cultivator; for an infringement on the 
established rates of hia village for the various deacriptiona of soil compris- 


ing it would be considered by the ryot equally a breach of faith as (would 





NOTES ON TENANT-RIGHT, ETC. 55 


be) « disregard of engagomonts for lands held under pottah, Farmers are, 
however, atated to be in the hab.c of deterioratire their farm towards the 
close of their lease by bad faith and other acts of oppression to their 
ryots. In those villages where the population is not adequate to the cul- 
ture of the wholo land, and those which are entirely waste or uninhabited, 
the zemindar is lesa bound by any known rules or principles. 


In villages of this character, where no regular or known rates exist 
for the variou descriptions of soil and produce, the landholder lcasea his 
lands annually under pottah, on the best terms he is able to procure from 
tho cultivator.” 


And, again, repeating his opinion that a proprietor could not legally 
dispossess a cultivator paying at the customary rates, he adds :—“ Indeed, 
whore cstablished rates exist, they aro so far considered binding upon the 
good faith of the landholder that pottahs are acldom or ever required or 
granted.”’ 

Moradabad, Opinion-is stated tobe in favor of the power 
to oust ; butin practice it wa nevor exercised, 


“‘ Tho portion of the crop taken by the zomindar on all apecies of pro- 
duce Is, I believe, the same in the sume situations, and is fixcd by custom 
and agreement.” 

In respect of ceases taken for village expensca, police, &c., the Collect- 
or writes:—I believe in general there ia a very small portion, if any, om- 
bozzled by the zeu.adars, The ryots of a village aro well acquainted 
with the mode in which those couections are dipposed of, and will at all 
times resist imposition. 

* The only nukdcc* tenures in this district 1 am acquainted with aro 
those on zubteet produce, the rates of_which are always settled by the 
pergunnah custom or mutual agrccnient, and not by the discretion of tho 
zenindar, 


“ T consider the only real description of the khoodkasht ryot to be of 
the family of the zemindar, and he cannot be dispossessed, for ho will 
never suffer himself to be so without bloodshed; every other ryot, it 
appears tobe tho general opinion, can bo ousted without any infringement 
of justice should be refuse to pay the rent demandable from him, 


* This ia a circumstance, however, which is not Jikely to happen in this 
district for many ycars to come 3 the quantity of uncultivated land is so 
great that the ryots can always obtain abundance in every situation and 
in almost every village, and they in general fecl much less reluctance in 
changing their abode than the zemindar does in parting with thom.” 


On the expiration of loase, the landlord was generally considered freo 
to let the land to whom he pleased; but 
Bareilly. ordinarily it waa Jet to the same tenant. 





* Money. ~ Bates on the kind of crop grown. 
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* Where rents are governed by any known established pergunnah rates, 
although pottabs are no/ granted. the mphta of the tenant sare equally 
respected, ‘ag it ia the intereat of the landholder not to molest the tenants 
in ttexr posscssion so long as tney fulfilltheir engagements.” Oppression 
and exaction were, however, frequent on the part of farmers, who, pos- 
sessing only a temporary interest in the land, were not in an equal degree 
with propsietors concerned for the comfort and welfare of their tenants. 


If a higher rent bo offered than a resident 


Shabjenaepers: ryot ia willing to pay, he may be ousted, 


Where pottahs are not given, “the tenants are satisfied, so long as the 
landholder docs not exact more from them than what has been the 
established usage of the village, In cases of over-exaction, the tenant 
bas recourse to a civil action againat the landholder, who, by Regulation 
V. of 1812, is obliged to refund whatever sum may have been taken in 
excess of the established usage of the pergunnab,” 

Rents are acttled “by custom, and by agreement; the discretion of the 

zemindar can have little to do with it, as it 
Muthra, requires much more persuasion on his part to 
induce (ryots) to cultivate than on thelr part 

to be allowed to do s0.” 


A question as to the mode of adjusting rent in the absence ofa fixed 
rate * supposes a circumatance that the Collector had never known to 
exist,” excepting in Government estates. In settling estates under his 
own direct management, the Collector was obliged to reduce the recorded 
pergunnah rates [maximum rates heavier than those in actual use) in 
order to cqualize the rents with those of surrounding villages. 


By the “ ancient usage of the country, it appears the zemindar has the 
undoubted right of dispossessing any ryot at the expiration of his lease ix 
the event of his refusing to pay what may be from local circumstances the reat 
and just value of his land.” 


The Collectors’s reply is equivocal. The proprictor * cannot diapossesa 

; any person having a right by inheritance io 

Agra, the soil, though he may not be one of their 

body in the engagements with Government at 

that time.* But withregard to those that have no other claim to the 

land than as mere tenants, although they may pay their rent ever so 

regularly, the proprietor can dispossess them in favor of other persons 
who may be willing to pay more.” 

Where there are fixed rates and mutuat 


Shekoabad (now Mynpoorte.) confidence prevails, no engagements were 
interchanged between the zemindar and ryot. 





* I conclude he means unrecorded or shikmee proprietors, 
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Ag regards money rents, “ in somecases the rates are fixed by custom, 
in others by agreoment; it is «eldom or ever Jaft tothe discretion of the 
zemindar, 

“ A zemindar appears to have the power to dispossess a resrdent or 
khoodkasht ryot who has regularly paid the cuatomary rent for his lands, 
to make way for another person who may be willing to pay more ; indeed, 
at a now settlement, when he himaclf has agread to an increase on his 
former junrma, ho is compelled to enhance the rente of hia under-tenanta ; 
and if they will not agreo to the terms, they, of course, make room for 
others who will. This proceeding ought, perhaps, to bo conflued chicfly 
to the flrat ycar of anew lease,’”* 


« Zemindarr conalder themsclvea at liberty to disposseas any khoodkasht 
ryot who may fail in the punctual payment of 

hia rent, or when higher offera may be made.” 
A resident ryot might be ejected‘ if another person could bo found 
Etawah. willing to give-a. higher rent ;” but a tenant so 
ejected had the option of tontinuing his resl- 


Furruckabad. 


dence. 


Landlords whore catates had become fully cultivated and leased at 
adequate rents were in the habit of granting pottaha to their ryots for 
the whole term of their own loase.t 


* ‘he Collector mentions # casein which a good ryot bad been lost 
from an incressed demand in the fourth year of no lease, but seems to 
ascribe the enhancement to®-corresponding incrcase of the Government 
aaseasment :—~‘* Where a progressive or increasing jumma prevails, I 
conclude the gemindar has recourre to the rame mode of assessment.” 





Here, as elsewhere, whilo the zomindars adhered to prescriptive arl 
moderate rates, farmers without permanont intcrest in the land are 
accused of injuring their farme, hy rack-ronting thom towards the close 
of the lease, 


+ © Whoro such management has beon introducod, the condition of the 
ryot may be supposed to be far anperior to what ia experienced by the 
cultivator, who is oxpuscd to a continual mutation of terms, either by tho 
bad faith of a zemindar, or the rapaciousness of a xarmer.” 


In endeavoring to settle an estate in which the Rajpoot landlords had 
been sold out, the Colloctor thus doscribea the difficulties experienced 
from the timidity and dependence of the lower cultivating castes :—“ The 
wretched dependence in which they had been kept by the Rajpoots had 
produced a timidity of dispoa{tion that made them afraid to accept the 
offer of emancipation; and I imaging a considerable period of tino must 
elapse beforo they will bo found sufficiently emboldened to ansert their 
claim to a more equitable participation in the profit of the land.” 


8 
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The cultivators are stated to be all proprietors, and (apparently even if 
sd J ont) to have a right of occupancy at cus- 


Bundelkhurd. tomary rates. 


The ryot fa described as a ten nt-at will cultivating from year to year. 

The risk of bad seasons would prevent hin 

Cawnpore. from desiring a long lease. The Collector 
adds :— ; 

“ The link, however, which binds the landlord and tenant is ao closely 

econnected, that if the former injure the latter by exacting so greats 

rent for his land as shall not leave the tenant a fair profit for his risk 

and labor, the injury recoils upon himself, and the opinion of the 

country, which has so much influence upon conduct in all the transactions 

of life, will depopulate his estate and bring him to ruin, 


, Money tenures being for the most part prevalent in thi district, the 
rents are governed by the mutual agreement of the parties, founded upon 
known and estahlished pergunnuh rates with respect to ll denominations 
of land: andl believe few landlords will be found hardy enough during a 
pending lease to diaposscss a resident ryot who regularly pays the cuatom- 
ary rent for his land. ‘The landlord, however, at the expiration of the 
lease, is, I conceive, competent to oust the tenant to make way for 
another who is willing to pay more: butI am of opinion this is a case of 
rare occurrence, seeing that the intercst of the tenent, although not 
guarded by any positive law, is guarded by a very pow-rful principle, 
namely, the plain and evident interest of the landlord. No partof this 


interest, therefore, can be infringed without an evident loss to the 
Jandlord, 


“Tt appcars to be an established principle hetween the landlord and 
tenant of the present day, which has probably its origin in the exactions 
af former Governments, that the renta of Jand shall amount to half the 


estimated produce on an average of years, leaving the other for the 
support of the husbundman.” 


The question whether a ryot can be ousted if he refuse to pay a higher 
rent equal, to whatia offered by another, is 

Goruckpore and Allahabad, answered in the affirmative; “ but” (adds the 
Collector of Allahabad) “ such a practice is 


not likely to occur until the high state of cultivation of the country pro- 
duces @ competition for lands, 


“ The rules laid down is Regulation V., 1812, were obviously intended 
to guard the ryots from oppression ; they have, Rowers, given them a 





* It is not quite clear whether the lease here alluded to is the landlord’s 
own lease, or the cultivator’s pottah. In the former case, the custom 
would resemble that described in Mynpourie, 
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latitude which enables them to turn that regulation into 1 source of 
vexatious annoyance to the landlord.” 

To resumo,—the tenure prevailing 50 years ago in the 
North-Western Provinces, seems to have corresponded very 
closely with the custom described as now prevailing in parts 
of Oudh ; and the unexpected coingidence in tracts so simi- 
larly cireumstanced that @ priori we should expect their 
tenures to correspond, is calculated to inspire confidence in 
onr conclusions. In some districts of the North-Western 
Provinces the tenant is said to have beon at the will of the 
landlord, though ho always held at customary rates, and in 
practice was never ousted. More generally his position is 
thus defined : that he ovuld be ousted, but only if he declined 
to pay rent equal to what was offered bond fide by another. In 
one district tho right of oceupaney is ussertoa absolutely. Tn 
another, it ia hold that by enstom tho ryot might bo ousted 
if he refused to pay rent “aecording tothe just valuo of the 
Jand ;” that is, the rent which the usago of the locality had 
established as just. 


The state o. things throughout the provinces was practi- 
eally in accord with the custom deseribed in tho last sentence 
of the preceding paragraph, There was, in its practical 
application, no difference betjveen that custom and the simply 
pretorential right to hold on at tho highest offer ; fur, in point 
of fuct, as the reports abundantly prove, competition was 
then unknown throughout the North-Western Provinces, 
just as it is now in Quidh : no cultivator would have thought 
of offeriag more than the rato at which by custom rent had 
adjusted itself; no one, at any rate, oxcopting “fan enemy 
ora fool,” The bond side offor, then, of a higher ront, was 
nothing more nor loess than an index that the existing rent was 
Relow the customary rent; and that by the custom it ought 
to bo raised. Thus, as Mr. Holt Mackonzie bas observed, 
“Cin point of fact, the question has never come fairly to issue 
between the zomindar and the ryot.”’* 








eS as Se eee ea 
* Mr. Mackenzie's remarks on the ryut question are ao excellent that I 


have placed an extract from them asa supploment to this Appendix, See 
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However this may be, it is very evidont that the tenure 
of the rvot at the k ginning of che century was in these 
provinces more feeble than ir Bengal. Probably, in remote 
times the indigenous ryot here muy have possessed privileges 
as strong as throughout the rccst of India. But a now 
element supervened, that of village proprictorship, ie, % 
superior right of property, subordinating to itsclf all inferior 
claims. Whether it was from the more martial and over- 
bearing. character of the conquerors, or from some other cause, 
certainly the zemindar of the North-West waa not a mere 
middleman or official receiver of rent, but a real proprietor. 
The zemindar of Bengal was nothing more than # manager ; 
or, if he did lay claim to the ownership (in so far as it was 
relinquished by the State), the titlewas shared between him 
and the ryot. It is far otherwise in the North-Western 
Provinees and in Oudh. No one can rise from a perusal 
of the evidence without the conviction that equally in both 
tho village landlord, whether * talooqdar” or ‘ zemindar,” 
is owner of the soil. Tho idea permeates society and is 
inwrought into its daily language. 


T ventured before to draw the conelusion that in India, in 
the absence of a superior landlord, the ryot is found to have 
a strong title either as an hereditary or proprietary ocoupant ;¢ 
and Iam now justified in drawing the converse inference, 
namely, that in the degree in which the village landlord’s 





first supplement. I should observe that he did not regard the investiga- 
tion as sufficiently clos and complete for a definitive conclusion unfavor« 
able to the ryot, See paragraph 438. 


* Appendix IL, passim, As Mr, Holt Mackenzie expressca it, the 
cultivating ryot “seemsedistinctly to have been viewed as the cultivator 
of the lands of another, We appears nowhere to have claimed more than 
the right of occupylag tho fields he culiivated, and so long as he continued 
to cultivate them.” Paragraph $99, 


+ Supra, pp. 38 & 45, 
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title is strong, that of the ryot is weak. In brief, ryot right 
is in the inverse ratio of village proprietorship,* 


It is asked, naturally enough, if ryota in the North- 
Western Provinecs possessed at the first no stronger title 
than a preforential right at the highest offer, ar even at the 
customary rent, how is it that a right so muea stronger 
was recognized ut the settlement of those provinees made 
under Regulation 1X., 1833? Tho answer to my apprehen~ 
sion is simple : it was mainly the effect of the laws and 
policy brought into action during the first 30 or 40 yours 
of our administration. It must not he forgotten that here- 
ditary oceu, wey at eustomury rates existed as a matter of fact 
among the cultivating-elasses, howovor much tho absolute 
right of oceupaney might bo denied in theory. What was 
wanting in theory was supplied by the regulations and the 
Courts. The North-Western Provinces were administered 
from Bengal, and the principles of the Bengal svstem were 
thus naturally made applicable to the North-West.¢ A titlo 
resombling that of the ‘khoodkusht,” or resident ryot 
of Bengal, thus grew up.under the administrative action of 
the Government, Rights which, whenever disputed, the 
Government recognized and. maintained, wero sequicseed in 
and acknowledged by the landlords themselves; and so it 
cume to pass, that, although no regulation (prior to Act X, 
1859) definitively laid down the right of occupancy in (he 
North-Western Provinces, still, when the status of the 
cultivator was enquired into and reeordcd at the settlement 
made between 1834 and 1842, the mouroosee, or hereditary, 





* I use tho term to signify single or joint proprietorship in an estate, 
as defincd above, page 31. 


t The Board of Revenue at the Presidcacy, separated by man y hundred 
miles frdtn tho ncarcat of the provinces in question, and naturally imbued 
with notions from the system that surrounded them, it can excite no 
surprise that they should not have fully maatered the very different 
aystem which thoy were suddenly called upon to cunduct.”—H, Macken-« 
zie’a Note, paragraph 460. 
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tenure in the older classes of ryots was vory gencrally recog- 
nized and recorded. 


1 subjoin. ina note an outline of tho law and practice which 
led to this result.* 








* By the 10th and ilth Sections of the proclamation issued on 14th 
July, 1802, tandholders were prohibited from collecting any ut “ author- 
ized abwabs” and were required to grant potlahs to their ryota on thuse 
terms, Regulation XXV,, 1803, Section 29; alsv, Kegulation XXVIL, 
1803, Section 53, Clauses 11 and 12; and XXN., 1803, Section 8 In 
Section 9 of the last-unmed law, whenever a diapute arose regarding the 
rates uf pottulis, it was to be determined “ according tu the rates catab- 
lished in the pergunnah, according to the legal and established rights 
of tha parties defined upon gencrul or local usage ;" &, ‘Thus, also, 
Section 5, Regulation XLVIL, 180%, provides that on the salo of lands 
Fall ryots” are entitled to. demand pottahs on the abov» principles, 


So, generally, the Bengal suminary suit law was introduced into these 
proviucesa, by which any ryut conld contest the exactions of bia landlord ; 
and while the litter was armed with power of distraint &c., over default- 
ing tenants, he was warned that he would be held responsible for 
infringing tho rights of tenants, whether those rested on pottahs “or on 
Jong prescriptiun and established Jucul | usago.” Regulation XX\V 1, 1808, 
Section 82, Clause 7, Regulation V., 1819 Sections 5 % 12, lay down 
further rules for the determination of rent in the absence of pergunnah 
rates, and require previous notice of intended enhancement. The Col- 
lectorg of Shahjehanpore and Allahabadzinform us that the ryota were 
not slow to avail themsulves of the privileges conferred by this regulation. 
(ce above, pp. 56 and 58.) 


The various sale Jaws carefully reserve the rights of * khoodkasht and 
qudeemee, or resident and horeditary ryots ;” and, in case of sequcstration, 
the rights of the common ryota” were to be observed accurding to the 
eatabliahed rulea and usages of the villuge or taluoga, 


Above all, Regulation VIIL, 1819, Section 18, prescribed that on an 
atrenr of rent boing establiahed on suit, the Court might authorize the 
zemindar to oust the defuulter. Tho Court of Sudder Dewanny ruled by 
a circular that this implied a remedy in favor of the ryot. “Such 
remedy should be afforded by the Judge onthe summary application 
of the ejected ryot, by an ordor for his being restored to possession,” &c. 
Tlence aroac tho rule referred to by Mr. Wingfield, that (excepting 
through the agency provided for above) a ryot could “ only be ousted by 
due course of law, 1. ¢., by tho issue of a regular auit,"—C, O., Allahabad 
Board, No. If, of 1840, paragraph 18. This continued the law till modifted 
by the Board’s C. O. of 26th September, 1856, 
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It has been asserted by some that the hereditary tenure 
was created in the North-Western 
Hereditary tenure In the “ AS 
North-Western Provinces Provinces by the sottlemeuts made 
nee Hees under Robert Merttins Bird, The 
IX., 1833. imputation is unsupported by ovi- 
dence. It was the object of that able administrator -to make 
his Settlement Officers record rights and tenuros as they found 
them, His clear and exhaustive instructions will be searched 
in vain for any other order than to register facts. ‘ Ryots 
having an admitted right of possession’? were to to so 
recorded “if any such exist,’ No definitions, no leading 
suggestions, tonding to prejudge the question, will anywhere 
be met with. 


Equally groundless is the ‘assertion that the tight was’ 
ercatod by Mr. Tlolt Mackonzio’s Settlement Law, Rogula- 
tion VIL, 1822. From the extract of his minute attached 
to this paper, it will be seen that Mr. Mackenzie was fair 
and impartial in his views ; and that, while he desired to 
seaure the rights of the ryots, he was equally of opinion that, 





* Mr. Bird’s instructions were compiled by Sir II. M. Elliot into the 
woll-known Settlement C..O. No. 1, published in 1838 ; $ ace para- 
graphs 167, 170—172, and 188. | "Uf there de any cultivators possessing 
an admitted right to cultivate at a fixed rate, or at a rate regulated by a 
fixed principle,” they were to be so recorded ; “ if any such exist ;” 
“ifthere be any such in the mouzah ;” &c. In case of dispute as to 
amount of rent or nature of tenure, it was to be judicially decided under 
Regulation DX, 1838, 


Tt has been common to cite Mr. Thomason's opinions as those which 
governed the settlements in the North-Western Provinces ; the fact 
being that Mr. Thomason did not come to power till uftor the settlements 
had been complcted. The settlements were finished, or very nearly so, 
by 1842, His Directions to Settlement Officers were not published till 
1849. His Settlement Report of Azimyhur, whicheis sometimes quoted as 
containing authoritative statementa, was printed in the Asiatic Socicty’s 
Journal in 1838 ; but it never waa authoritatively published ; and it 
was a0 little in circulation, that when it was desired, after Mr. Thomason’a 
death, to publish it in the Agra Sclections, there was some difficulty in 
procuring a copy. 
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if anywhere ‘‘ the eustom of the country has not vested those 
persons with any posit.ve rights of oceupaney, Government 
would not, he*presumed, be cisposed to ercato such rights,’’* 
Ido not, indeed, doubt tha: Regulation VIL, 1822, and the 
formation of the settlement record, tended in a material degree 
to fix and‘strengthen the ryot’s right, already developed under 
the fostering hand of our administration: it also had a tend- 
enecy to stereotype the rates of rent. But I see no ground 
whatever for the allegation that Regulation VIL, 1822, or 
che settlement made in accordance with its provisions, created 
tho ryot’s right. t 


That no foregone conclusion nor any instruettons in favor 
of the ryot were inculeated by those who had the direction of 
the Settlement, is further proved by the variety of opinions 








* Paragraph 440. 


t Section 9 prescribes that a rocord shall be prepared of every 
incident affecting the internal administration of au cstate; among the 
rest, a record of tho rates “ demandable from the resident cultivators not 
claiming any transferable property in the soil, whether possessing the right of 
hereditary occuptncy or not,’* This further ueclared “ that all decisions on 
the demands of the zemindars shall hereafter be regulated by the rates 
of rent and modes of payment avowed and ascertained at settlement, 
until distinctly altered by mutual agreement, or after full investigation 
in a regular suit. But, as fully shown in Mr. H. Mackenzie’s note (para. 
431), any record of rato must be nugatory in respect of tenants not possesse 
tng the right of occupanc..; for the power to eject is greater than the power to 
enhance rent, and implies that power. Nevertheless, the sentence I have 
quoted, in connection with the gencral law in favor of resident and 
qudcemee ryots, no doubt helped to support, if not to create, the optuiou, 
which was held by some, that the rates ascertained and recorded were to 

hold good in respect of*all cultivators for the whole term of the settlement. 
But thia opinion was not supported by Mr. Thomason, nor by any revenue 
officer of authority that I know of. 


Tt is probably to some idea of this sort Mr. Carnegy alludes when hg 
speaks of tho sfatus and rents of all ryots being fixed by the “ jumma- 
bundee,” So Mr. Conolly, in his remarks on the settlement of Bareilly, 
says that a restriction on the demand of the zemindar was suggested by 
this regulation, in accordance with which pottahs were distributed by 
thé Collector,--Reports on the Settlements, North-Western Provinces, Vol, 1, 
p. 534, 
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and procedure in this branch of their operations, as reported 
by the Settlement Officers themselves engaged in framing the 
record, This is shown atlength.n a papor whieh -I drew up 
in 1863 in reference to the prescripiton established by Act X., 
1859, extracts of which are attached to this Appendix.* 

Tn paragraph 44 of that paper a suggostion was thrown out 
by mo, which Mr, Wingfield quotes approvingly in his 
present letter, viz., that the prescriptive rights of the Bongal 
ryots may have arisen from our early administrators ‘ con~ 
founding the more fixed classes of ryots with tho village com- 
munities,” Wut the larger review which I have now been 
enabled to take has convinced me that my surmiso was un- 
founded. Iam satisfied, beth:from analogy and evidence, 
that tho khoodkusht or resident cultivator of Bengal was not 
the village proprietor of the North-West, but the ordmary 
typo of hereditary or proprietary ryot common throughout 
India.t 


Tt has been assigned as a reason for tho very genoral 
admission of the zemindars of the right 
The settlement of the : , 
North-Western Provinces Of @ccupatcy in tho settlements of 
did not “create arevo- 1833, that tho talooqdars had been 
Intion as the propriotor- 3 Viet : 
ship of land.” up to that time maintained in posses- 
son inthe North-Western Provinces, 
that they were thon displaced for tho village zemindars, and 
that “theso men having received sucha benefit from Govern- 
‘ment were in no humor to quarrel with any conditions it - 


“imposed.” A wider retrospect; and a more intimate acquaint- 





* See second Supplement. 


{+ Mr. Wingfeld is quite right when he saya that hoodkasht means 
land which a man himself cultivates, and thus, in the North-Wceat, a village 
proprietor’s personal holding. (See remark of Collector of Moradabad 
on this term: sxpra, p. 65.) But in Bengal, aa throughout the penin- 
gula, the ryots resident in the village poascsaed as such a preferential right 
to cultivate the land within its boundarics, In that sense the lands of 
the village were their lands, and not the lands of pykashts from other 
villages. Hence in contradistinction they were termed khoodkasht, namely, 
ryots who cultivated lands in their own village, 


5 3 
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ance with the settlement made under Regulation LX., 1833, 
would havo preventew this misconception, From the first 
year of our atlministration, taloogas and farms began to be 
broken up. The proclamation of 14th July, 1802, the basis 
of subsequent measures, gives the promise that a settlement 
would be concluded with “tho zemindars or other actual 
proprietors of the soil;”’ and* (addressing itself at once to the 
case of Inrge talonqas) that * the settlement of such small 
talooqast or estales as may be only nominally included in 
lurge zemindarees [ i. e., talooqas|, will be made separately 
and distinetly with the proprietors of such small estates, and 
they will be allowed to pay their revenue directly to the 
tehseeldars on the part of Government.’’} 








* Regulation XXV., 1803, Section 29.—The phraso recurs continually 
in subsequent regulations. 


ft 7. e, dependent village zemindarces or puttees. 


$ ibid, C2, 7.—In Benares it will be found that the samo principle 
prevailed. In Section 17, Regulation IL, 1795, the common type of 
village zemindarces, with their pattecs and shares, hetd in partnership or 
separately, is recognized, and inatructiona given for the separation of 
shares when desired, ‘Lhe clause following gives the rules for villagea 
held subordinate to a taluugdar ; and another rogulation (XXIL, 1795) 
provides, that if the village zemindar-could prove that he hed held 
acparate from the talooqdar at any time since 1775 (i. ¢, within the last 
20 years) he was now entitled to an independent settlement. 


Aa far back as 1789, we find the Governor-General in Council laying 
down the following rule for taloogas in Behar :—* That a new settlement 
shall be concluded with the actual proprietors of the svil, whether at 
present paying their revenues to Government through other zemindara 
(taluoqdars) or not.”—Fifth Report, p. 452. Aa a concession tv the 
talooqdars, it was added, that “ if any petty zemindars be desiruus of con- 
tinuing to pay their revenues through a principal zemindar (talooqdar) 
as at present, in prefcrence to the Collector, they be permitted to do so ; 
and the settlement for their lands is to be made accordingly with such 
principal zemindar ; bui in all such cases a written declaration must be 
taken from the petty zemindars setting forth their request, with the reason 
thereof ; and the Collectors are to be particularly enjoined to be satisfied 
that such declurations are voluntary.”-~—Fifth Report, p, 467. An exception 
was made for Bhaugulpore, where in certain cases the scttlement was to 
be continued with the zemindars (talyoqdars) direct, nut with the muz 
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Indeed, no one can come into frequent contact with the 
transactions of Government in me first 10 or 1d. years of our 
rule in the Upper Provinces, wich ut feeling that the’r most 
prominent feature was the systematic setting aside of farmers 
and talooqdars, nud the admission of village proprictors to 
direct engegements, Tho zeal of Government was quickened 
by finding that native collectors and others had heen forming 
tnloogas by sinister means, even since the cession; but the 
measures of Government were not confined to those (in Oudh 
parlance) ‘ auction taloogas.’”? The ‘ emancipation of the 
village zemindars” (so the measure was. distinctly named) 
procecded rapidly, even in the case of the ancestral talooqus 
held by the most ancient faiuilios. Detailed rules for regu- 
lating and facilitating these proceedings were laid down by 
Government and the Revenue Board) in 1808 and subsequent 
years. Any one faking tho trouble to peruse the correspond- 
ence of Government prior to 1818 will see that Regulation 
VITI., 1822, which contains the final roles on the subject, was 
a simple confirmation in the Tucgislative Departmont of a 
system already busily worked out by the Exocutive.* 








oe 





koorec taloogdars (village zemindars) ; but’ if any zemindar (tuloogdar) 
exacts more from a talooqdar (village zemindar) than he has a right, or 
is guilty of oppression, the talooq (village zemindarce) shall be separated 
from his jurisdiction ;* &e.—Jétd, 


* The correspondence from 1808 to 1820 teems with notices on the 
subject, and will, I hupe, be published, (2) 


In 1808 the Board of Commissioners sulmitted a code of rules which 
the Govervor-General in Council had “ directed them to frame for the 
separation of the village zemindars from the authority of the persons 
through whom they have been accustomed to pay their revenue.” 


In a subsequent Ictter they write :—* In regard to the powerful 
talooqdars in the district of Allygurh, they appcar, in fact, to be pros 
prictors of a part of the lands held by them and che farmers of the rest ; 
according, therefore, to the general rulea established for the conclusion of 
the settiement, the lcages for the latter would cease to exiat, and the actual 
proprictors would be entitled to be restored to the possession and manages 
ment of thelr lands,”—2nd September, 1808. In this particular case, 
however, the rule was “ suspended,” and the talaoqdars, boing powerful 
and rebellious, were, from motives of political expediency, maintained in 





ar ee 
(a) Subsequently published, see ‘Selections of Goveroment, N.-W. P., 
Revenue Department, from 1818 to 1820,” 
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It betrays, therefore, a singu'ar misconception of the 
spirit and procedure o¢ the previous administration to. suppose 
that the settlement of the North-Western Provinces “ created 

Mr. Wingficld’s let- ® Teve.ution in the proprietorship of 
ter, paragraph 35. land ;” or that “up to that timo the 
talooqdar§, farmers, &c., whom we found in possession at the 
cession or conquest, had engaged with Government for the 
revenue;” or that ‘at this setilement they were displaced for 
the village zemindars, whom we recognized as proprietors 


in their room.,’’ 


The process of disintegration was busily at work from tho 
very beginning of the century, and the resum had been 
accomplished in genoralyory many years before. Tho Set- 
tlemant under Regulation IX.-1838, was mado; as a rule, 
with the “ zemindars or other actual proprietors of the soil” 
who had all along beon in possession. The Settlement Officers 





Possession. They rebelled nevertheless, aud were coerced by military 
force in 1817. In the following year Mr. Mackenzie, referring apparently 
to such cases, writes :—‘ Guvernment will, on the expiration of the cur- 
rent leases, be free from ary obligation to the farmers of the public 
revenue, and there is no longer any ground for compromising the authur- 
ity of Government, or the rights of the village preprictors, in defercnce 
av the supposed influence and the ill-eubjugated strength of the talooq- 


dars,”——Puragraph 468, 


It is unnecessary to quote other passages ; but I am tempted to trana- 
cribo one more. When the Marquis of Hastings visited the North- 
Western Provinces in 1814-15, he stated that “the situation of the 
village proprictors in Jarge cstatca in farms and jaghecrs is such as to call 
loudly for the suppost of some legislative provicion, In Burdwan, in 
Behar, in Benarcs, in Cawnpore, and indeed wherever there may have 
oxisted extensive landed property at the merey of individuals,—-whether in 
farm, in jaghecr, in taloog, or in zemindaree~-of the higher class, the 
complaints of the villago zomindars have crowded in upon me without 
number”? Tlolding the existing law to be insufiicient, His Lordship pro- 
posed, and the Court of Directors approved, the adoption of legislative 
mensurca “tor the protection of tho zemindars and ryots in jagheer 
lands, and for ascertaining, adjusting, and securing the rights of ihe ryots 
and all others below the jaghcerdars ;” &c,—Meport of House of Commons, 
August 10éh, Vol. IIL, Rev. App., pp. 83-85. 


NOTES ON TENANT-RIGHT, ETC. 69 


maintained property as they found it, and simply defined 
and recorded the rights and ~espon ibilities of the sevoral 
shares. 


The talooqas actually in existence when tho scttlement 
under Regulation TX., 1838, commenced, bore but an insig- 
nificant proportion to the rest of the country ; and,*being for 
the most part ancestral taloogas, they wore generally main- 
tained. The provisions of Regulation VIL, 1822, Section 
10, Clause 2, were indeed acted on wherever sub-proprictors 
were found ; but the practica in that respect did not differ 
very materially from the rulos for sub-settlements under 
similar circumstances in Oudh, It was not till after the set- 
tlenients were for the mest-part concluded, that rales more 
adverse to the valoogdars were introduced by Mr. Thoma- 
son.* 





* Mr, John Tharnton’s settlement of the talooga of Moorsan—the type 
recommended by Government to its Settlement Officers—was formed 
by admitting the talooqdar to engagements, and then making an under- 
settlement with the several village’proprietors.” hia is deacribed na pog- 
sessing several advantagca, “especially us, while it gives much greater 
sccurity for the Government revenue, it daca not at once aunul the con- 
nection which has long cxisted between the taluogdar and the village 
communities, nor docs it create the anuumaly of granting a perpetual al- 
lowance to the former without his incurring either trouble or respunsibilit’ 
in return for it.” The spirit of the settlement was thus in fayor of the 
taluoqdar. 








Government subsequently overruled the arrangements, cancelled the 
talooqdara’ engagements, aud directed that the village proprietora should 
pay direet to Government,-See C.O., B., dated 11th April, 1845, in 
% Acts and Orders,” 

I must again call attention to the fact that the rhlcs most unfavorable 
to talougdarsa were issued efter the completion of the settl:ment, and only in- 
fluenced the procedure in individual casea which chanced to come up sub- 
sequently, 

Even Mr. Thomason’s orders will be found not so oppused to the superior 
proprictor as is generally aupposed. A practical and detailed cxemplifica- 
tion may be seen in Mr. F. Horaly Robinson's report ofthe sub-settlcments, 
under Section 6, Regulation 1X., 1825, made in the Sukrawa jagheer, 
under Mr, Thomason’s instructions. The result is not very different from 
that of sub-setilements made in Qudh.—See Article XXIL of the Selec. 


70 NOTES ON TENANT-RIGNT, ETC, 


Ii is hardly nocdful for me now to say that Mr. Wingficld 
must be mistaken in attributing the fact that the zemindars 
of the North-Western Pravences acquiesced in the record of 
the ryot’s heredit ry right to the canse he has done, The 
assent was voluntary, and tho nature of the record as well 
understood as it is possible uny such mcasure can be amongst 
a rude and illiterate community.” 


It remains to consider what light is thrown upon tenant- 
Tmantorightin Bena- right in Oudh by the condition of things 
a from in the adjacent province of Benares. In 

; a former paragrapht I stated the rules on 
on the subject laid down by.the-Logislature, but deferred the 
question whether or not these rules were in accordance with 


actual rights as thon existing. 








tions from the Records of Government, North-Western Provinces, As has 
been remarked, I think, by Mr. Charles Currie, the muin difference con- 
sista in the greater practical stringency by which the claim of the sub-pro- 
prictor is in Oudh tested, 


* I may, perhaps, have dwelt too long on this part of Mr, Wingficld’s 
report, but Tam jealous for the honor of the settlement of the North- 
Western Provinces, which is often lightly spoken of by persons who know 
little concerning ft accuratcly, and the grand virtue of which (inatead of 
“ ereating a revolution in the proprietorship of land”) was jn an eminent 
degree to coufirm property according to ita prescriptive state, and rightly 
to define and record its incidents and responsibilities, 


I have also observed in other quarters the singular notion entertained 
seemingly by Mr, Wingficld, that the greater part of the North-Western 
Provinces was held under a talosqdarce tenure till Mr. Bird, or Mr. 
Thomason, set up the “ village system,” the fact, as shown in the text, 
being precisely the reverse. Shortly after the cession, the Board of Com- 
missioners tell us that “in some districts no superior landholders (or 
talooqdars) ezisé; and that cach village forms an acknowledged distinct 
estate.’—-Letter dated 5th July, 1808. In a district which I myself set. 
tled, there was but one aolitary talooqdar, the Rajah of Bhudeik, who 
was confirmed in sole and independent possession of his talooga, and so 
continued till 1857, when he rebelled, 


{ Page 41. 
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Admitting that proprietary right was as strong in Benares 
asin the North-Wost, it might be assumed @-priori from 
the principle already laid down, that tho status of -tenants in 
Benares was also of the samo character asin the rost of the 
Nawab Vizier’s territories, of vhich it formed a part. Being 
thus originally weak, it might be argued that whatever cul- 
tivating rijhts wo now find were doveloped and maintained 
by the influonce of the Regulations of 1795, which distinetly 
alfrmed tho title of occupancy as possessed by a khoodkasht 
or resident ryot. There are, however, certain considorations 
which point in an opposite direction. 

It may:be remarked, in passing, that the Benares districts 
having been (with the exception of the greater part of Azim~- 
gurl) permanertly settled like Bengal, the subsequent ‘‘sct- 
tlement” operations in them wore contined to measurement 
and record of rights, and affected agricultural interests in a 
very much less decree than did tho settlement of other parts 
of the North-Wostern Provinees. 


Now it is remarkable that in the Benares Division tenant- 
right is boyond comparison stronger than in any other quar- 
ter of theso provinces, It-is common for cultivators not 
mercly to sublet, but to mortgage, and oven to sell, their hold- 
ings, Act X., 1859, seems to have bad a rather unex- 
peeted effect in checking tho practico of sale, the idea gaining cur- 
rency that under that law the transfer of a cultivating tenume 
was not valid without the zemindar’s sanction. It will ba 
scen from the noto subjoined* that (besides prescriptive here- 
ditary tenures, which are vory generally transforablo) culti- 
yating tenures, on lease for an indefinite period, are boing 
created in Jounpore by the zomindars themselves ; and that 
these are not only heritable, but transferable. Such is the 
tendency in a district which adjoins tho province of Oudh. 











The Tchseeldar of Chunar states that in some parts of Mirzapore “ the 
practice of sale is less and that of mortgage more. In some of theso 


mouzaha zemindars themselves have taken lands on mortgage from cul» 
tivators,” 
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The ryotce tenure is also the subject of morlgage, and 
sometimes of sale,‘in Ghazcepore, Mirzapore, and Benaros, 
There is nothing either in the regulations or in the Reve- 
nue xna Civil procedure which could of itself have suggested 
tho idea of a transferable right vesting in the cultivator ; it 
has grown up spontaneously amongst the people in their deal- 
ings ono with another ; and we find it in full foree in portions 
of the province side by side with the Ouch Districts Pertab- 
ghur and Fyzabad. 


“In Ghazeepore, Mr. J. Smith, Aesistant Collector, writer, that within 
the last two years he has met with 13 eases of sule of cultivating tenures 
in exccution of decrees of the Civil Court; two were of the rights of gan- 
wadars (a tenure which seems to-resemble the Oud) shunkullup by pur- 
chase); and 11 of “ mourvoste kashtkeree (hereditary cnltivator’s) rights,” 
Apparently the zennndar’s conacnt is necessury Lo legalize such a sale. 


(1) In Jounpore we haye the mourcosee or hereditary cultivator hold- 
ing one piece of land at the sume rate, from aime probably long antece> 
dent to Mr. Duncan’s scttloment y this is the mast numerona of all kinds 
of cultivators in the district. (2) The non Acreditary, but holding by pot+ 
tah for an unlimited term of years, These are inm ch the same posi- 
tion as the hereditary cultivatars, for so tong as they pay in accordance 
with the terms of their pottah, they can neither be ousted, nor can their 
rent bo enhanced, These cultivatvrs are numerons, and are daily 
Secoming more go. (3) Cultivators having right of occupancy by 12 years’ 
prescription. These are not numerous, mostly cultivators (besides sub+ 
ténantsa). either being mouroosee (hereditary) or having rights by pottah. 
(4) Sub-tenants (shikmices), who cultivate under a head ryot or occupy 
ine zemindar’s seer, These are numcrous, and ure the ouly real tenants-at- 
will, 

“The right of transfer by sale or mortgage of hereditary cultivating 
tenures has been in this district carricd to an enurmous extent. A 
hereditary holding has been regarded as the absolute property of the hold- 
er. Within the last two or threo years, however, the Civil Courts bave 
refused to racognize any transfer as legal unless made by the consent of 
the zemindar ; and this has stopped the practice of indiscriminate trans- 
fer. Asarule only the lands of (!) mourvosee and (2) pottah-holding 
tenants are tranaferred.”—~Vole by Mr, W, H. Smith, Officer revising Sets 
élement Records in Jounpore, 


I am indebted to Mr, W, Duthuit for the information contained in this 
note, 
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Apparently it does not exist in the parts of Azimghur not 
permanently assessed, but seuled temporarily. {yn 1837 with 
the rest of the North-Western: Provinces,—a fue which 
would s3em to imply that tho settlement of the North-Western 
Provinces is less favorable to the growth of a strong heredi- 
tary and transferable title than the system of Bengal and 
Benares, The clauses in the Benares Regulations of 1795 
declaratory of tho intorest of resident ryots may have had an 
important influence in fostering their rights, But in other 
respecis the facts suggest that the ryots’ tenure in Benares 
originally resembled in its permanency and substantial cha- 
racter that of Bengal.* It is possible to conceive that the two 








* Mr, Duthoit aas searched the early-Benares re-prds, and what little 
he has found bearing on the subject ig embraced in paragraph 30 of his 
Report (third Supplement}, and tends to show the existence, on our flrat 
occupying the country, of a strong ryotce or cultivating tenure. 


In 1794, in reference to a claim by a Captuin Cullen to get possession 
of certain lands, the Assistant Resident writes, that “ nothing but com- 
pulsion, in which much blood will bo shed, will ever make the cultivators 
give up the residue of these g vunds; ag although they, strictly apeaking, 
arc not ehupperbund ryots, from their families and habitations being in the 
adjoining villages, still the most of them are relatious of the zomindars, 
who have all their lives cultivated the same flelds, and their claim ts very 
little, if anything, inferior to that of those denominated chupperbund 
ryote.” 

In 1793 Ameena were sent over the province to enforce the delivery of 
pottaha, “ It many places the ryots objected to receive the pottuhs ten- 
dered to them ; and from the variation of the rates in the diferent per- 
gunnahs and districts and other local circumstances, disputes were occa 
sioned where both the proprietor and the cultivator of the lands were 
before satisfied with the rates of assessment that had been mutually agreed 
upon between them. Tho rules in Regulation 1V., 1795, were accordingly 
passed ; under these, where any dispute arises between a proprietor or a 
farmer of land and a ryot regarding the rates of puttahs, the latter, by 
application to the Court of Jurisdiction, can s'ways obtain a pottah at 
the ancient and established rates of the district.”~-Government letter, 
duted 26th June, 1795, 


In 183], the Governor-General, after a careful enquiry into the queation 
of rights in the domains of the Rajah of Benares, wrote as follows :—~ 
« Porgunnah ratea of division, regulated by qualities of aoil and kinda of 


10 
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systems--that of the North-West, with a strong proprietary 
and a weak ryotee titc, and that of Bengal, with a weak 
proprieta y and a strong rvotec titlh—met each other in the 
province of Benares; and that hence the cultivating title 
always existed there in greater strength than further west; 
and that, being in conformity with the notions and usages of 
the people, it rapidly developed under the protection of our 
laws into a quasi proprietary interest. 


This theory may account for the custom in favor of the 
ryot being seemingly stronger in the oastern districts of Oudh, 
which border on Benares, than in the western, which merge 
into the North-Western Provinces. 


Connected with this question js the remarkahle phenomenon 

Fami?y Domaine of the Of ryot proprictorship in the family 
Rajah of Benares, domains of the Rajah of Benares, 
Theso formed a portion of the Nawab Vizier’s dominions at 
the close of lust century; aud the position of the Rajah in 
many respects ‘closely resembles that in which the larger 
talooqdars of Oudh have now been placed.* The ‘* Domains” 








ctop, were, His Lordship has heard everywhere, known prior to the set- 
tlements formed by our Government ; but not so monoyerates of rent, 
the cxistence of which is gratuitously assumed in the English regulations. 
Bo have insisted on a strict observance of these rates on the part of the 
Rajah in hia dealings with his tenants would not, His Lordship is disposed 
to think, have been inconsistent with the ancient usage of the country ; 
the superior entitled to the rent and the inferior possessing a right of 
occupancy, being each left to reduce the other to the alternative of taking 
or giving the rent in kind according to the dutéai rato, if money commuta- 
tions would not be agreed on to the satisfaction of both partica. Ifa rule 
of this sort had been observed throughout the country, the difficulty that 
that has been felt in reconcilinga right of occupancy in an inferior with 
a right to regulate righta in a superior would, perhaps, have been ro- 
moved.”—From Mr, W, H. Macnaghéen, 22nd April, 1831. 


Indecd, it was avowedly on the analogy of the system in force in the 
Family Domains, that Mr. Wingfield grounded his proposal in 1859 for 
conferring revenue jurisdiction, even in cases affecting themselves, upon 
the talooqdare of Oudh. 
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have never been administered under the general rogulations ; 
and the Rajah himself has contrulled tueir revenue manage~ 
ment with the powers of a Colleetcr of Land Revenue, The 
Rajah’s pergunnahs approach withm a few miles of Pertab- 
guthin Qudh, and the condition of the peasantry may be 
presumed originally to have beon the samo. 


For these reasons the Domains afford an interesting field of 
analogy on the present occasion, and I accordingly requested 
the ablo officer in charge of them, Mr. W. Duthoit, to furnish 
me with a report on the present rights of tho ryots in the 
Rajah’s porgunnahs, and their supposed original position. 
The report is so valuablo, and so apposite to the occasion, that 
Ihave attached it to this, Appendix.* 


The Rajuh of Benares is held to be * zemindar” and pro- 
prietor of the whole of his domains. The presont Rajah is 
a good landlord, but his predecossors ‘‘ devoted their onergies 
to extinguishing sub-proprictary rights and increasing tho 
revenuo demana?” Whieu at last tho Government procecdod 
in 1832 to investigate and maintain the subordinate right of 
village proprietorship, they found it to survive in less than 
600 out of 2,000 estates, although it is belioved originally to 
have existed almost everywhere. 


But in proportion as the subordinate zemindaree right 
were crushed out, the rights of tho ryots gained strength ; 
and now the whole of the populous and prosperous pergun- 
nahs of Bhudoee and Gungapore is held generally under the 
tenure of ryot proprictorship. This has taken place not only 
without objection on the part of the Rajalis, bat undor thoir 
fostering hand. The ryot’s property in the soil is so valuable 
that it fotches sometimes above Rs. 100 a beegah.+ ‘he 
occupant expends labor and capital on his holding. The 
country thrives; no part of the North West is more prosper- 





* See third Supplement. 
t See Appendix to Mr. Duthoit’s Report, 
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ous; and the Rajgh has his reward in a secure and flourish- 
ing revenuc 


It is strange, almost within a stone’s throw of Oudh, to find 
this great talooqdar encouraging a right which, it is seid, 
tho taloogdars of-Oudh look upon with so much jealousy. 
The example might be studied by them with profit, and they, 
too, might socure a prosperous revenue and a contented pea- 
santry by following in the steps of the Rajah of Benares.* 





* After thia paper was in type, I reecived an interesting note from 
Baboo Shiva Pershad, Inspectur, Educational Department, in the Benarea 
Division, who possesses estates there. I qnote some sentences which 
illustrate the advantage to the Jandholder of an hereditary ryotee title, 
and the manner in which an intelligent. zomindar proceeds in fostering 
the tenure. 


* When I took the villages; [ made it my object to increase the income 
and to reduce the trouble of collection. This object was not to be gained 
by increasing the aeer land, because there was already plenty of that 
lying waste without anybody to look after it ; or by enforcing a rack-rent, 
because several ryots had already fallen into arreage aud were ready to 
give up their lands, My time waa too paocious to do the work of a cul- 
tivator. I wanted to content myself with the profits of a zemindar. My. 
friends advised me to makeover the villages to a theckadar, or at least 
toa karinda., I did not like this, The money which was to be pocketed 
by the theekadar or the karinda I thought it better to be left with my 
tenants. It waa my firm belief that by increasing the prosperity of my 
tenants I was increasing my own prospcrity and comforts, I became soon 
convinced that my object was to be gained only by increasing the value 
of land ; that is, by making the land more valuable to the tenants. E 
knew the Government realizes more and with lesa trouble in the perma- 
nently settled district of Benares than in such a periodically settled 
district as Banda is; only because the village which is worth Rs. 1,900 in 
the former will not be worth Rs. 500 in the latter. In Benares the zemin- 
dars cheerfully pay to the Government even up to 90 per cent. from 
their nikasi kham, whereas in Banda many cannot pay or would not pay 
50 percent. This provod to mo how the people like permanency. I told 
them that I was ready to give leases for ever (mouroosee or hereditary 
pottahs) to those who agreed tu pay full fair rent; and no sooner this 
was known than the tenagte-at-will (ghair mouroogec) came at once 
forward and raised their renta from 50 to 100 per cent. New asamces 
came from neighborhood with capital, built cottages, and broke waste 
land. In short, my income has increased during the last four years at 
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‘eae I will briefly recapitulate the con- 
ecapitulation. . 

3 clusions which Appear to be established 
by this review. 


The condition under which tho soil is oceupied over the 
greater part of India (exclusive of tho Narth-Western Pro- 
vinces) is ‘at of cultivation by ryots who possess tho right of 
hereditary oocupancy ; this, where not already a transferable 
right, has a tendency to grow into it, there being generally’ 
no propriotary title intermodiate between the Crown and the 
cultivator, 


The tenure sometimes resembles * village proprietorship,” 
but ordinarily in tho bhyackara@ form only ; that is, the form in 
which each mar 's holding oonstitutes, his provrictary share. 


It is presumable that the origial title under which land 
was held throughout the Peninsula (including, perhaps, in 
respect of its ancient condition, the North-Wostern Provinces) 
was that of ryot ocoupaney, or guasi proprietorship, 


The ryot’s title was not displaced or materially weakoned 
by the system, prevailing in Bengal and olsewhere, of ‘ off- 
cial zemindarship.” 


But in the North-Wostern ‘Provinces it was either 
originally less strong, or was materially weakened by the 
superior right of property which at a remote periott 
supervened in the shape of ‘ village proprietorship.” 


least by one-fourth ; and the land becoming mouroosee, that is, with the 
right of occupancy, haa become so dear and valuable to my tenante that 
now seldom they fall into arrears, Durlng the lust four years I have had 
not a single case of kurkee (distraint) or sale,” 

. * * * ws * 





* By the terms of the leases the land is not now transferable. without 
my written permission, and this gives me opportunity at the time of 
recording my permission to raise the rent, if the land is capable of that. 
Several other landholders are following my éxample gradually.” 


Our administration should afford every facility both on tho side of the 
jandlord and tenant for the formation of such tenures. 
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Upon enquiry in) 1818, it was generally held that a zomin- 
dar in the Notth-Western Frovinces had the right to oust 
aryot if ho reccived the ofte. of a higher rent than the oceu- 
pant agreed to pay; which, however, implicd, in goneral, 
simply un appeal to custom, competition being unknown. 


Tenant-right in the North-Western Provinces ws, by the 
application of tho Bengal system, fostcred into the strong 
form of hereditary tenure oxtensively recognized in the Settlo- 
ment under Regulution 1X., 1833. 


In Benares the ryotwaroo system of Bengal, and the 
‘village proprictorship” of tho North-Western Provinces, 
originally met each other..Tenant-right, it may be for this 
reason, is stronger in Benares-than in thw North-West; 
and {he same causo may account for the custom in favor of 
the ryot being apparently stronger in the east than in the 
west of Oudh. 


In other respects tunant-right in Oudh resembles the ori- 
ginal tenant-right in the North-Western Provinees, as far as 
it can be guthored from the rocords of 1818, 


W. MUIR, 
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FIRST SUPPLEMENT TO APPENDIX III. 


Extract jrom Mr, Holt Mackenzie’ s Minute regarding the posi- 
tion of the Cultivating Classes in thesNorth- Western Provinces. 
428, The zomindar appears gencrully to commute his 
share for a inoney payment, the commutation price being 
adjusted while the crops arc still on tho ground ; the extent 
of the produce being determined on a survey by tho kunya 
of the village, and the price regulated by the bunneeah or corn- 
dealer, with reference to the price at the adjacont markets. 


429. Bouth those persons are stated to be more closcly 
connected with the ryots than with the zemindars, the 
arrangement thus affording great sceurity to tho former, The 
zemindar, however, on the othor hand, is usually entitled by 
custom to » certain advanec on the) market price, and the 
villago expenses are ordinarily paid by the ryots, or from the 
admitted ground of an extra demand by tho zemindar, 

430. With respect to money rents—thatis, rents of which 
the amount is settled by the extent and quality of the fields, 
not by the extent of thei. produce—they aro stated to be, 
generally speaking, adjusted annually; tho settlement for cach 
year commoncing withthe month of Asarh in the preeced- 
ing oue, 

431, The amount of those rents, like the proportion beiong- 
ing to the laudholder where rents are taken in kind, varies 
greutly in different situations, any goneral pergunnah rates 
appearing to be almost unknown: it is stated to be in most 
casca regulated by mutual agreement or local custom. The 
force of those terms, however, appears to require further ex- 
planation ; thus, where the rents are stated to be fixed by 
mutual agreement, it ought to be known what the relativo 
situation of the parties is previous to the agreement. If the 
khoodkasht ryots have no right of cultivating except undor an 
agreement with the zemindars, itis net apparent in what they 
differ from the pykasht ryots, excepting, indeed, that their 
attachment to thoir humes may probably, and apparently does, 
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enable thejr landlord to get from thom a higher rent® thant he 
could obtaia from those whe are bdund to the soil by no hore- 
ditary ties. If, again, they are entitled to oceupy their fields 
independently of all engagoments, and the settlement with 
the zemintar is ouly of use as it onablesthem to cultivatearticles 
which they could uot afford to raise on the condition of divid- 
ding the produce, it is not easy to understand how such a 
right can be reconciled with the right stated to be vested in 
the zemindar of ousting a khoodkasht ryot in favor of a higher 
biddor. In like manner, the possossion by the zemindar of 
such a right would scem altogether inconsistent with the 
notion that. the ryofs are entitled to coutinue in the occupation 
oftheir field so long as they-pay the customury rent, since, 
if wo admit tha right, the refereneo to custom, although it 
may be aprineiple ordinarily observed in practice, cun no 
longer be considered one of which tho ryots possess any right 
to require the observance, 

432. The question is one of the highest importance, and 
I may be permitted to regret that the Board of Commissioners 
should not in their report have entered more fully on the 
subject: they havo not, indeed, given any opinion upon it; 
contenting themselves with observing that the right is usually 
uaimed, though seldom exercised, by the zemindars, ana 
that i romains to be settled by the Courts, unless determined by 
a logislative enactment. 

















* It has been justly ohacrved to me by Mr. Newnham, in a private com- 
munication reecived since thia memorandum was written, thet the real 
advantage of the pykasht ryot is nut equal to what he appears to possess 
from a comparative statement of rents: he usually cultivates land of 
inferior quality, or, at least, more distant fromthe village; and the labor 
of a dally journey to his field forms, of course, & material deduction from 
his profits, Still, however, I believe it will be found that the pykasht 
ryots are frequently the most favored. 

t It was avery important obacrvation of Mr. Colebrook’s, when Jament- 
ing the little that had been gone towards acttling principles in Bengal, that 
while Government looked to the Courts for the determination of disputes 
between landlord and tenant, without providing definite lawa for their guid- 
ance, the Courts of Justice, on the other hand, looked to the regulations 
alone fur the rules for their decision, 
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433. The Collectors, with two exceptions, are in favor 
of the claims of tho zemiridars. Of the officers. -ho opposo 
these claims, one considers the 2@ 1indar ontitled’ to rv 'se his 
rents on any incrasse in the publie domand, ane the other (Mr, 
Chamberlain, Officiating Collector of Suharunpore) founds his 
opinion against the zomiudars chiefly on the ground that the 
Govornment jumma being fixed with reference to the exist- 
ing rates, the zemindar with whom the scttlement is made 
becomes virtually bound to adhere to them, under his engage- 
ment with Government, 


434, In Bundelkhund thore appears to be no residont 
cultivators who aro not also pruprictors, and the Aeting Ccl- 
lector of Moradabad (Boulderson) xemarks that he considers 
the only real description of khoodkasht ryots to be of tho 
family of the zemindar, 


435. This last officer, however, would scem ta qualify his 
opinion in favor of the right of the zemindar to oust. all othor 
ryots by wlding— should he refuse Co pay the rent demudubla 
from hin; and again, in-his report from Sydabad—“ in the 
erent of his refusing lo pay achat may be from local cireumstances 
the real and just value of his tand.” 


436, The other Cullcecturs uppear to lay down the principle 
broadly. 


437, Tho opinion, however, is so much at varianee with 
what had been ordinarily considered a Gxed principle in tho 
revonue system of India, and involves consequences so serious 
to a large portion of tho people, that it could only, of courso, 
be admitted us a general truth after the most caroful enquiry 
into local usage, 

438. As yet the evidence before Government scoms in- 
sufficiont to justify a decision either allirmasively or nega- 
tively. 

439. In point of fact, tho question has never come fairly 
to issue between the zemindar und the ryots. Land being 

ll 
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more abundant than labor, the resident ryots are still, prac- 
tirally speeking, able to protect themselves against excess- 
ive exactions’; and though tho strength of thoir local attach- 
ments appear generally tv enable the zemindar to levy from 
them more than ho oun obtain from strangers, who have no 
such ties to bind thom tv the spot, yot, in gencral, tho 
zemindur has greater reason to dread the desertion of his ryots 
than they to fear expulsion from their lands: the instanees, 
accordingly, would appear to be few in which the zemindars 
have actually exercised their doubtful right of dispossession. 


440. It will, however, naturally be one of the effects of 
a permanent scttlement gradually to alter this stato of things; 
and it is thence the nrore obligatory ou Gaycrnment, in giv- 
ing ,that boon to the proprietors, to neglect no means of 
ascertaining and securing the rights of the ryots. In eases, 
indeed, where it shall be found that the enstom of the coun- 
try has not vested thoso persons with any positive rights of 
oceupaney beyond the terms of their leases, or (whero no 
leases exist) for the current year only, Government would 
not, I presume, be disposed to create such rights. 


441. It will novertheloss, bo almost equally desirable to 
have a dctuiled raibundee or statemont of the Mofussil sct- 
tlement of cach villago; since, even supposing tha ryots to 
enjoy no permanent rights, the prosent state of things will 
last for a considerable time ; and it inay be equitable for tho 
Courts to ussume tho rates existing at the period af the set- 
tlement as their guide in determining botweon Inndlord and 


tenant, and spedific engagement to the contrary shall be 
exhibited. 


442. On the othor hand, if the ryots shall be found to 
possess a prescriptive right of occupancy, subject to the pay- 
ment of customary remls, I necd not urge how essential to the 
preservation of such rights it is that the custom should be 
ascertained at the period of forming the settlement. 
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443, In obsorving the general statement of the Collectors 
in favor of the zemindar’s right {o dispose of his Jands to the 
highest offer, and to the greatest leubts which, ‘cohseqvently, 
arise as to the riehts of the ryots, one cannot but be struck 
with the contrast offerod by such a state of things to the views 
entertained in regard to the resident ryots* in the Lower 
Provinces, 


444. Towever much, in practice, the privileges of those 
persons may have been abandoned, the existenco of such 
privileges seoms nevor to have boen questioned. 





* Ono point appears to deserve special notice,—viz., the right of the ryot 
in the trees which he or his forefathers have planted. 


In Behar it is, I have understood, universally admitted that such trens 
cannot be cut down by the zomindar without the ryot’s consent, and’that 
they share half and half in the produce, It is to be feared that the auce 
tion-purchasers have too often destroyed the source of solitary luxury to 
the husbandman. 
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SECOND SUPPLEMENT TO APPENDIX Hf. 


Ectract from @ Minute by W. Muir, Esquire, Senior Member, 
Sudder Board of Reveaue, on the Prescription established 
hy Section G, Act NV, of 1859, daled 29th 3Tay, 1863. 


Tam afraid that Aet X. of 1859 has not lef the question 


of tenant-right upon a basis on which it can be permanently 
maintained, 


2. The law, providing a possessory prescription from 
simple occupancy for 12 venra, can, of conrse, only be sus- 
tained on the ground that itis required by the custom and 
practice of the people. 


5. TIud the reeognized custom and practice beon clearly 
to this effect, 1 should not have sought to re-open the ques- 
tion on nny grounds of expediency, becauso I think that our 
legislation should be based on the existing states of rights, and 
the popular feeling and conviction in respect of their acquisi- 
tion or growth. IL do not think ‘hat legislation on matters 
connected with the ogcupaney of the soil can hope to sueceed 
unless it is built upon the habits and axioms of the nation, 
Economical theories are ay dangerous groundwork when op- 
posed to these. Felt and practical evils of an urgent natnroa 
would alone justify the pursuit of a different course; and evon 
then with the utmost eaution und the smallest possible 
divergence from existing rights and long-established principles 
and customs, 


4, So that, if the growth of a prescriptive title from 12 
years’ occupancy has been a custom of this character, the law 
requiring tho Collector’s Court to take knowledge of it and 
decide accordingly would merely havo fulfilled an obligation 
devolving upon it. 


5. believe, howevor, that the ease is not thus ;—that 


there is no clear custom on the subject; and that, on the con- 
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crary, tho senso of the propriotary body is, that if we have 
not imposed a new custom to (hair disadvantage, we shave at 
Ieast imposed an old ono with a Stringeney and ‘imiperativencss 
as to its sudden dovelopment which were unknown before. 


6. In paragraph 5 of ouraddross dated 25th January, 1861, 
in reply te a call regarding the practical working of Act X. of 
1859, our Bourd ventured to quostion whether the provisions 
of Scction 6 wero in accordance with local custom ; and 
added :— It is impossible to ercato rights, or, at Icast, it is 
highly impolitic to do so, in the faco of a decided and general 
fecling against them,” 

7. Tho discussion of tho quostion in the press of tho day 
must have led most persons (o au-aitentive consideration of 
tho subject ; and I confess tlint the lougor it is pondered, over, 
and the more that intelligeut native opinion is consulted, the 
more strongly do I fecl that the expression of our Board’s 
opinion above referred to is justified, or rather, that it does 
not go far cnough. 


8 I have been led, eonsequontly, to the examination of 

_ the various opinions which have been prescrved on our records 

respocting the quostion of the tonant right of oceupancy prior 
to 1857. 


* * * = » * * *“ 


Notiéte ibe Het ot. 10, First, tho following rocula- 
tenant occupancy inthe tions touch on the subjoct :— 
ae ca Regulation LT. of 1794, for Benares, 
Section 10, states that khoodkasht or chupperbund ryots can- 
not be dispossessed so long as they pay their rent, and that 


they are entitled to renewal of pottabs at established pergun- 
nah rates. 


Regulation XXVIIL of 1803, Section 32, Clause 7, pro- 
vides for tho casc of tonants having tho right of occupancy s0 


long as a certain rent, or arent detcrminable on cortain prin- 
ciples according to local rates and usages, is paid. 
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Rogulation VIII, of 1819, Section 11, Clause 3, and Re- 
gulation.XI, gf-1822, Section %2, recognize “ khoodkasht, or 
resident and-hereditary cultivators,” or ‘ khoodkasht and 
gudeemee” ryots, as not lixble {o ejcetment: und so also Acta 
XII. of 1844 and I. of 1845, Section 27, Clause 3. 


Regulation VII. of 1822, Section 9, Clause 1, directs the 
registration, in tho paper of villago rights, of cultivators, 
* whether possessing the right of hereditary occupancy or not.” 


11. It is thus evident that the regulations havo, from the 
first, taken for granted the existence of a class of cultivators 
as having, under various denominations, tho right of heredi- 
tary succession ; but they nowhere define what constitutes a 
title thercto, how it originates, or whether .t oan grow up 
under certain conditions in favor of porsons not before possess- 
ing it. AH this was loft vague and undetermincd ; the Civil 
Courts were supposed 10 judge upon the merits of each 
individual claim according to the custom cf the country, 


whatover that might be.—See close‘of Scction 32, Regulation 
XXVIII. of 1803. 


12. The rule enjoined at the settlement under Regulation 

Beasdle dal diesen i cee IX. of 1833 was i record in the khut- 
ear No.1 (published in teoonceovery cultivating holding under 
iol the denominations ef proprietary, hore~ 
ditary, non-hereditary, or service ; and to secure the completa 
classification of the area under these heads, the total of cach 
class is required to be given in the English Statement No. II. 
Bat the Board, in their Settlement Circular No. I. of 1838, 
Jaid down no rule to discriminate hereditary from non-here- 
ditary ryots. In paragraphs 144 and 145, it is simply pro- 
vided that whore the claim of hereditary occupancy is advanced 
by the cultivator and denicd by the proprietor, resort is to be 
had to decision by punchayet; or, should either party dosire 
it, to the decision of the Collector himsclf. 
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13, The Directions to Settlement Officers, publishod by 
; Mr. Thomason In 1849, are not more 
Directions to Settlement ee iis . 
Officers, paragraphs 126— oxplicit they Iny down that residence 
a in the village is not necessary to the 
privilege : ** thoso who have ror a course of years occupied the 
same field at tho same or at equitable rates are held to possess 
the right of continued oeeupaney, whilst thoso whose tenure 
is not similarly sanctioned are considered tenants-at-will. Ip 
practice it is not difficult to draw the line.” This, however, 
brings us no nearer to any definite and tangible rule, 


14, It becomes, then, of the highost interest and import- 
anco to discover what was tho test and 
rule of procedure followed by the 
various Settlement Officers in determining which classes should 
be recorded hereditary and which simply tenante-at-will, I 
take the following notices on the subject from the various 
settlement reports. Without being exhaustive, they will suffi- 
ciently indicate tho course pursued by the ablest and most ex- 
perieneod officers employed in that department. 


Settlument Reports, 


15, Mr. Thomason has discussed the rights of hereditary 

cultivators 1 agr > to 98 of 

Mi, Thovinson’s Report “SHEE In paragrapus 86 2 mS; of 

on the Setilement of his Report on the Setilement of Azim- 
sealDehuts gurh, writton in 1837, 


Para, 88.—‘* The period,”” he writes, “ which constitutes 
such prescriptive right has been nowhere settled ; probably 
the Civil Courts would recognize the term of 12 years as sufli- 
cient, Not unfrequenily tenures of this sort originate in con- 
tracts entered into Ly the zemindars themsclyes with eultiva- 
tors whom they may engage to bring waste land into tillage.” 
Tho right is not carried to new fields. (Para. 89.)—~Where 

Ge ahanwetuare: 20 estate is Pod for arrears of revenne, 
Settlement Oficcra, para- the old proprietors have an hereditary 
ere pis tsa and 8 right of occupancy in their seer lands ; 
bat where their rights and interests aro sold by deereo of 
Court, they bocome tenants-at-will, ‘ It is lear that non- 
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proprietary cultivators of this third class’ (viz., tenants-at- 
will) ‘by long preseriptior would rise to tho second class, 
and acauire-tho right of bokling their land at fixed rates.”” 
(Para, 90.)--The Civil Cour could take coenizance of such 
aclaim, (Para. 100.)— Hf it wore desired to mtroduce the 
Europoari system of farming-—or, in Indian parlance, to make 
the wholo lands of the village seer-—this could only bo effected 
by purchasing up the rights of the two first classes, and by 
purchasing out or ejecting the last class.” (Para. 101.) 


16. Imay here draw attention to tho unfinished draft of 
Mr. Thomason’s draft & Revenue Code in the 2nd Volume of 
of Revenue Cade, Mr. Thomason’s Despatches. Al page 
3:13 the rights of an hereditary cultivator are deseribed ; and at 
page 344 it is proposed that uninterrupted oécupancy at will 
fur 12 years ut the pergunnah rates, or at less than tho per- 
gunnal rates, should become oceupancy by proscription. 


17, This draft was one of Mr, Thomason’s latest works, 
and it shows that the views he acquired as Collector and Sct- 
tlement Officer he hold consistently to the ond. These views 
are in complete accordance with Section 6 of Act X. of 1859, 


18, Sir Henry Elliot, in his Report of the Meernt S-ttle- 
Bicep ae eee thee ment Gpaigraphs 66 and 67), states, 
port of tlee Mecrut Settle that if tenants-at-will “ continue 
poe resident, their offspring is destined to 
become mouroosec after the lapse of one or two gencrations,” 
Regarding the mouroosee class, they are described as having 
“ only a heritablo privilege, if privilege it can be called; whilo 
the right of ouster unqnestionably rests in the zemindar, 
That right, however, is never enforced, nor is it likely to be, 
as long as 2 large portion of the country remains to be 
reclaimed.” Nevertheless, in view of future changes, which 
might load zemindars to interfere with their prescriptive oceu- 
pancy, Sir Nenry thought that it “would bo as well by some 
legislative enactment to provide against the contingeney, and 
subject the exerciso of this authority to some limitation and 
control,”’ 
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18. In Allygurh Mr. Rose reports* that tho term “ mou- 
rogsee” simply indicates rosi- 
of Mite on ehevsettlement dane: and. thet many py- 
kasht, as well as moyroosee, cul- 
tivators had the right of oceupaney. Tho lists of enltivators 
having the sight of cultivating at fixed rates were drawn up 
with referonce to their having enjoyed that privilegs “for a 
length of time.” In Cawnpore, 
also sotiled by Mr, Rose, the 
land registered as in possession of hereditary cultivators 
amounts to nearly 400,000 acres, while that cultivated by 
tenants-at-will is but 164,500 acres.t Imay mention that 
very much the same proportion 
prevails in the adjoining dis- 
trict of Futtchpore, t where tho hercditary cultivators are 
52,713, and cultivate. 312,631 acres ; non-hereditary culti- 
vators are 31,623, and cultivate 118,114 acres, 


Settlement of Cawnpore. 


Settlement of Futtenpore. 


The remarks 6/ Mr. Timins, the Settlement Officer of Fut- 
tehpore, on the subject, paragraph 93, are somewhat contra~ 
dictory ; but they imply tho ‘f vory general” existence of a 
class of cultivators ‘‘ holding the right of possession at fixed 
rates,” 


20. In Bareilly, ‘the details of mouroosee and ghair mor» 
roosee cultivators were drawn 
Mr. J. W. Muir's Report on the ‘: 
Bareilly Settlement, Vol. I, page out according to the mutual con- 
Bet sont of both parties,’ No rule 
ig mentioned by which differences were settled. 
21. In Moradabad, “ previous to the present sottlement, 


the rights of cultivators wero 

Mr. R. Money's Report onthe Set- es ; 
tlement of Moradabad, page 435.  Y°TY undefined.” Tho power 
of asserting the title to sueces- 





* Vol, 1 (now edition) of Settlemcnt Reports, p. 390. 


t Montgomery's Statistics of Cawnpore. p. 39. } Kinloch’s Statistica 
of Futtchpore, p. 75, 
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sion depended on whe cher tho heirs were young or grown up 
at the dentle of the fathe. At the scttlemont tho title to 
succession was uniformly 'vro.ided for in the ecuse of those 
recorded as “hereditary cultivators.” 


22. In reporting the settlement of Agra, Wr. Manscll, 
while admitting the difficulties 
in the way of interfering be- 
tween the proprictor and culti- 


Mr. Manecll’s Report on the Sct- 
tlement of Agra, paragraph 19. 


vator, says that “the right of the old asamoes resident on 
the estate to somo protection from arbitrary exaction is cer- 
tainly the constitution of this part of the countty ;” and the 
settlement record accordingly» protects thom froin ejectment 
as long as they pay the proper rent, 


: i Bs 
Mr. G. F. Edmonatone’s Report 7 In Mynpoorie, Mr. G. 
on the Settlement of Mynpoorie, —F. Edmonstone writes :—* The 


pesca ee proprictors have been informed 
that thoy jiavon no right to interfere with the rates of heredi- 
tary cultivators.” 


24. In his Report on the Settlement of Etawah, Mr. M. R. 
Gubbins refers to the extreme 
Maeva AAC agE Report on“ overty and dependenco of’ the 
ryots of the zeminiars as the 
cause of the former “ having foregone their just title of hero- 
ditary occupancy, from foar of therehy exciting tho displeasure 
of the land-owner. With very fow exceptions, the ecultivat- 
ing classes have been recorded as tenants-at-will, even for 
such oceupancics as they and their parents beforo them may 
have held for many years.” This is remarkable in » district 
adjoining Cawnpore, and similar to it in every respect ; 
for tho result in Cawnpore, as I showed above, was very 
different. 


25, Thero aro references in other settlement reports on 
the subject ; but, so far as I have noticed, they coincide with 
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the forogoing opinions ix the recognition of the ‘right of the 
horeditary class, excepting in tno tollowing instahee :—~ 


26. Mr. Edward Thornton, in his Report on Saharunpore, 


Mr. E, Thornton's Report on the writes wnat “the * cultivators, 
Bettlement of Saharunporo, para- who are not zomindars, are 
graph 45. 

throughout the district, tv speak 
generally, simply tenants-at-will.”” The right to hereditary 
occupancy was only recorded when put forward by the culti- 
vator ; and whon objected to, it is not stated on what ground 
the differeneo was settled. Mr, Thornton mentions with dis- 
approbation the practice of his Deputy Collector in recording 
the hereditary title on the simplo establishment of 10 or 12 
years’ occupancy. Ile was apparently opposed to the ex- 
pediency of recognizing the hereditary title,* and his theore- 
tical views no doubi affected his practice. The same views 
and the same results appear in his settlement of Moozuffer- 
nugeur, t 


27. Imay mention, {hat at an interview with Mr. Edward 
Thornton, after the passing of Act X. of 1859, he expressed 
to me much astonishment at the enactment of the right of 
prescription after 12 yeurs’ occupancy, and stated his beliof 
that the principle thus laid down was not borne out by any 
recognized custom or universal feeling. 


28. Itis evident from this review that the practice at the 

; a settlement under Regulation LX, 

Fis ai eit el edo ae of 1833 varied exceedingly, 
and that the results in districts 

appavently similarly situated were extremely different; in 
some a large majority being recorded as having rights of oc- 
cupancy, in others a very small minority. No distinct rule 
or test was anywhere propounded. Mr. Thomason speaks of 





* See page 111, Vol. I., (new edition) Settlement Report. 
¢ Pararraph 34 of his Report, page 155, Vol, 1., Setulement Report, 
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12 years as likely to bo recognized by the Courts, Mr. 
Edward Thornton reversed that rule, when he found it prac- 
tically applicd by one of his subordinates, 


29. “Iwill now give some account of the proceedings 
which ended in tha orders of 
Practice of the Revenue Authors oe 
ities under the old Summary Suit Government providing the rule 
Law, of 12 years’ prescription for the 
Summary Suit Court. 


30, In 1850, Messrs, H. Lushington and F, H. Robin- 
son, then officiating as Judges 
POSS salad Lushington in tho Sudder Court, addressed 
Government on the extremely 
uncertain state of the law and record ef tenant occupancy, and 
the rule for enhancement and abatement of rent. Recogniz- 
ing the rights of a very large class of cultivators to hereditary 
occupancy ut moderate rents, and the unsuitability of the 
Civil Courts to adjudicats such claims, they proposed that 
their trial should be made over ontirely to the Revenuo Officers, 
who should decide according to loca) custom. 


31, The Government (Mr..'Thomason) declined the pro- 
posal, but admitted the neces~ 
sity of scouring a more perfaet 
record of existing rights, and requosted the Roard to take 
measures for completiug and amending the settloment regis~ 
tration wherevor it was found defectivo or wrong. 


10th February, 1850, 


32. The Board, in reply, pointed out that a record of 
ée ? a 
Views of Messrs. Boulderson  PeTgunnah rates” should havo 
and Robinson: Proceedings, 12th formed a part of the settlement 
March, 1850. é : 
under Regulation IX, of 1833: 
they proposed to remedy this alleged omission, and also to 
secure ‘a record of the tulo of practice or acknowledged eus- 
tom by which a tenant-at-will rises into Lhe class of privileged 
ryots.” 
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33, In September of tho same year Mr, Robinson brought 
forward a draft vill, with an- 
he es or Septembery étucions by Mr. Lushin, ton,ro- 
quiring the Civil Courts to refer 
cases regarding occupancy and rent for opinion to the Col- 
lector. Ttis object, so far as suits for onhancement and 
abutoment of rent are concerned, was secured in 1859, by a 
Circular Order of the Sudder Dewanny Adawlnt. There is 
note by Mr. H. Lushington to this bill, in which he records his 
Opinion against any rule for the conversion of tenancy-at-will 
into prescriptive tenanoy; and this note is so valuable and im- 
portant that [ trunseribe it hero at length :— 


“*T thought a good,deal about.the process by which a ten- 
Mr. Lushington’s opinion against Prayill, or pottah-holiter, 
any process for converting tenancy might become a cultivator with 
at-will into an hereditary tenure. : 
right of ocenpancy ; but I have 
at last come to tho conelusion that thore is no good reasun 
why a cultivator should move from one class to another, and 
it is next to impossible to declare the process. Akbor and 
his Minister, and many other Kings and Ministers who at- 
tended to the subject, have asserted tho wisdom of upholding 
tho hereditary resident enltivator; but there are many cor~ 
siderations, Did Akbor allude to the same class that we 
ulludo to? or to those agriculturists (muqquddums and village 
zemindars) whom wo have mado proprietors? Morcover, 
theso hereditary jotes will not bo very rapidly estinguished if 
tho country is prosperous and increasing in population; they 
will, no doubt, fall in occasionally ; butethe country will be 
ull tho better for that, since the rights of sub-tenants will 
always interfero with the sucecssful and profitable manago- 
ment of land by proprietors. Good tenants-at-will might and 
would get themselves recorded on the revenue records by con- 
sent of proprictors, by purchase, &er; but I can find no way 
of declaring that, under such and such circumstances, a ten- 
ant-at-will shull become a cultivator with right of occupancy. 
Therefore I have proposed no clause on tho subject,” 


94 NOTES ON TENANT-RIGHT, ETC. 


34, I must confess that the wisdom of these remarks, and 
the justice ef the conelusio. formed by Mr, Lushington, 
approver itself to my judgmon. the more I consider the subject. 

35. The discussion rested till 1855, when the question of 

disputed rutes of rent was sct- 
ap ncnesion ts 1855 as to the law = +)od, as above observed, by a 

Cireular Order of the Sudder 
Dewanny Adawlut. Dnt tho practice as to tho ousting of 
tonants continued on an unsatisfactory basis, It had been 
ruled,* that, oxeepting for on outstanding arrcar of rent, the 
law provided the zemindar with no summary process for eject- 
ing either a tenant-at-will or an hereditary ryot; and that, to 
effect his purpose, the propristor must file a suit in the regular 
Court. Jt was, cherefore, laid down that any ryot proving 
his cjtctmont in the Summary Court must be summarily 
restored to possession, 

36. Tho state of things arising our of this course of pro- 
codure had become very burdensome to the zemindar; and 
the Board, in 1855,t under Mr, Colvin’s instrvctions, called 
for opinions upon the question of the right of oceupaucy 
generally, and the remedy iu particular for the confusion 
arising from the above rule, 


37. On the 10th July, 1856, the Board submitted tho 
cyinions recoived in reply, which showed a very general 
impression that 12 yeurs’ occupancy conferred at tho least a 
prima facie prescriptive right. 

38. The Board, in their address, accordingly proposed, that, 
so far as the Summgry Court of the Collector was concerned, 
the right of the proprictor to eject a tenant whose occunaney 
fell short of 12 yeurs should be enforced, but not in respect 
of those who proved a longer occupancy, Similarly, if a 
ryot having been ousted could prove an ocenpancy of 12 


years, ho was to be restored summarily by the Collector 
to possession. 


* See paragraph 129 of Dircotiona to Settlement Officers, and page 274 
of Directions to Collectors, 


} Circular Q., dated 29th May, 1858, 
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89, This wasa satisfactory solution so far aa the law 
then admitted, for the zeminazr was still at liverty <o repair 
to the Civil Court, and, hy s regular suit, set aside tenure 
even older than 12 yoars, if he could? prove it to be non- 
hereditary. This privilege may have been difficult to enforce, 
becauso the undefined nature of what eonstituted an 
hereditary title; still tho knowledge that the point was open 
to roview on its meriis in the Civil Court tended to prevont 
the rule of 12 years’ ogeupancy being held an absolute and 
final test of prescription. 


40. Such, then, was tho state of things when Act X, 

Sh Radia cae of 1859 was passed. There was & 
ouster at the timeAct X, BuMmary proccss for maintaining a 
ea aaa ryot of 12 years’ standing in posses- 
sion until tho zemiudar proved in the Civil Court that he 
was a tenant-at-will. 


41. It is needless to say that Act X. introdneed a radical 

Change intreduced by change, and that the rule which 
Meh Rook Iebks simply guided our Summary Courts 
has now becoine an ubselute rulo in the last resort. Aftor 
12 years’ possession no ryot can be ousted; a full and 
absolute title of heredilary oecupancy is ereated. 


42, Now, had this been an universally recognized incident 
Only justifiable hy ce- of property according to established 
tablisled custom of 12 habit and custom, the law would 
Seale Ereeern tee have been defensiblo, on the principles 
to which I have adverted in the beginning of this note. At 
all events, in respect of present incumbents, who had fulfilled 
the conditions entitling them by tho prescription of the 
country to a right of occupancy, I should havo felt we were 
bound to mako good the just expeelations ar‘sing out of that 
fulfillment. Whether we should equally have been bound 
to continue prospectively a custom trenching so essentially 
on the proprictary right is a quostion that necd not be 
entered upon, 
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43. Because, I think, it has been abundantly shown from 

Such custom estab- tho foregoing recapitulation of authori- 
Aiehers tics that there is no certain evidence 
in favor of any fixed period as giving a titlo $9 preseription. 
The bést authorities spexk in a very vague manner: “long 
possession ,”” « oecupaney for a course of years ;” “ continued 
residence ;” ‘enjoyment of the privilege of fixed rates for 

length of time ;” “ long prescription’? Such aro the terms 
in which the requisite term of possession is usually mon- 
tioned. It is not clear on what principle Mr. Thomason, 
who himself uses such phrases, proposed the limit of 12 years. 
Tho existing law of limitation could, of course have had 
no natural wpplication to euch cases, for that law did not 
profess to create new rights, but only to fix existing ones 3 
and itsis clear that avowed tonaney-at-will, differing in kind 
from tenaney by right, cannot by any process or principle 
of natural law grow up into the latter, Tho recognition 
of any such chango could only stand on custom. 


44. But the practico of reeognizing long occupancy in 
any capacity (excepting in lieu of service) as conferring a 
prescriptive title, does exist, Tt is needless now to enquire 
into its origin, whothor it is pnrely indigenous, and preserved 
as such by our early administrators, or whether it grew out of 
their confounding the moro fixed classes of ryots with the village 
communities.* Whatever its source, tho existenco of a ryotee 
title by proscription is admitted by an all but univorsal consent; 
and even had it no other foundation, a right fosterea, if not 
ercated, by our own pruclice, during the 60 years that havo 
elapsed sineo the cession, unqucstionably mast be respected. 
Two questions then arise, —what should bo the test of suehy 
“length of occupancy” in detormining whether any existing 
tonure falls unde the category of “hereditary ?”’ and second, 
should the application of that test be permitted prospectively ? 


ft See, e. g., Clause 9 Section 8, Regulation XLI. of 1795 :—* Zemin- 
darn, putteedars, and ofher chupperbund nsamees or ryots.’ The courae 
of events in Bengal, where the rights of the furmer are alleged to have 
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45. In respect to the first question, there cannot, I think, 
be any doubt that the bare cule of 12 years vosupancy was 
wrong; and, if so, the sooner tho orror is. rectified, the 
better. 


* cd * * * * * 


48, Bvswhat is the test which shall fairly represent the 
present custom of the country; anu 
Acton at? Mig: Great which, on thc one hand, shall not 
a unfairly infringe tho rights of the 
proprietor; and, on the other, not disappoint the reasonable 
and just expectation of tho ryot? ‘The test must, of course, 
be arbitrary.; but it may, notwithstanding, bo more or leas 
in accordanco with the above conditions, 


49, J do not think that it should be short of 25, or at 
least 20 years’ occupancy as the minimum, and to establish 
tho practice in each individual ease, evidence of two succes- 
sions should be required, |The rule of inheritance should not, 
however, bo drayn too tight; succession should be recognizod 
in the person of any member or relative of the family who 
by the custom of the vicinity is entitled to suececd * If this 








been too often ignored, would very) naturally lead to the confounding 
of both classes, 


Sinco writing this paper I have received from Mr. Cust a collection of 
reports on the question as it affects tho Punjab. The difference betweefl 
the ¢adula rasa of that province and our older acquisitious is thera 
forcibly brought out ; and yet it is very evident that an application of 
our North-Western Provinces rules waa fust bringlug the Punjab, in rcapect 
of the creation of hereditary ryote, into the precise conditlon we find 
among ourselves. 


It ia alao romarkable that the existence of a class of hereditary and non- 
proprietary cultivators has been altogether denied in Oudh, which (if a 
correct exponent of the actual sfatue of rights there) would go far to 
prove that at the ccasion from the Nawab Vizicr there wore no such 
rights in these provinces, 


* A discrotion should also be allowed as to changes in the ficlds held, 
where tho custom of varying the lands composing an hereditary holding 
spoken of in paragraph 9, Circular Order, 26th September, 1856, la found, 
to exist.—( Page 497 uf Dircctlons to Collectors.) 
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test is thought too stringent, the following modifieation might 
be intraduced .— 25 vears with onc succossion, or 16 years 
with two successions. 


50. Ibelicve that a rule to the above eftect would not 
exclude any parties entitled as of right, by the prevalent 
custom, to maintain their possession: on the. her hand, 
where a family has heen in possession for at loast a quarter 
of a century, and two successions have taken place, a strong 
presumption is created that the case falls within the usage 
of prescription—at any rate within that phase of it which has 
grown up under the influence of our administration : and 
the recognition of the right-will not, I conceive, be any 
hardship to proprictors who haye already in practice per- 
mitted so long the ocenpancy to continue, if not the title to 
grow. : 


51, This proposition would go to fix all who are found 
on any suit for ouster, or who may bo registored at the 
general revision of settlement, as prescriptive occupants, in the 
enjoyment of a right of permanen occupancy at customary’ 
rates: and if any suclr registration could be supposed 
to be perfect and exhaustive, I would have beon inclined to 
advocate that it should bo held final and exclusive ; that is, no 
future ¢.aims founded on the existence of a growth by pre- 
sceiption should be admitted: for Ido not think that the 
theory of growthis sufficiently established to warrant the recog- 
nition of a principle so opposed to economical improvement.* 


52. But I do not think that any registration mado by us 
at the settlement can pretend to be exhaustive and coinplete. 
Even where the dearest interests are concerned, we Snd 
people indifferent and negligont in the assertion of their 





* J observe it ha’ been laid down in No. 6 of Mr. Cust’s “ positions” 
that the growth of a mouroosee right has been negatived in the Punjab. 
Tle writcs :—“ No new prescriptive rights of this kind are now forming ; 
no length of occupancy by a tenant-ut-will will convert his tenure to one 
of the higher grade.” —(Collection above quoted.) 
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claim to their rogistration,—perhaps, even suspicious of our 
object in roquiring it; and farther, whcro large masses of 
cultivators are in a state of such simplicity end fgnorance, 
it is absolutely impossible to publirh any new rule of practice 
like that above proposed so that it shall be universally known, 
or to make the peoplo alive to the necessity of registration 
on pain of rorfciture of their prescriptive right, 


53. I would therefore, for tho present, maintain the test 
of prescription abovo proposed as 4 prospective test for the 
disposal of all claims either on the part of the cultivator to 
be a mouroosee, or on the part of the zemindar for ouster ; 
with this modification, that even where the test was found 
to hold good, it shouldbe open-to the zemindar to prove 
that the tenure was not, at tha time of the passing of the 
proposed law, an hereditary tenure; which he could do by 
proving eithcr that tho tenure had been formed subsequently 
to that law, or had not been in existence under the pre- 
scribed conditions at the timo of its passing. 


* * * oe ® * * * 


55. The powor of the zemindar to create hereditary 
tenures under any circumstances should, of course, be 
admitted. In outlying and partially reclaimed tracts it is 
often by such inducoments only that cultivators can be 
sottled. 


* * * * * * * * 
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THIRD SUPPLEMENT TO APPENDIX III. 


Afemorandyuarby Mr. 1. Luthoit, Deputy Superintendent of the 
Lamily Domains of the Maharajuh of Benares, on Ryot Right 
in those Domains. 


1 wave been dosired tu furnish a memorandum upon tho 
condition of ryots undor the native regime, with refurence to the 
light thrown upon tle subject by their present condition in 
the Family Domains, and its divergence from, or uniformity 
with, that which preceded it. 

2. It will be convenient to eonsider— 


I.—ho position in which tho Maharajah of Benares now 
stands towards those holding interests inferior to his 
own in he soibof the Family Domaics, the privileges 
now enjoyed. by tho latter, and the mode in which 
the present state of things was brought about, 


II,.—The quostion whether the position of non-proprictary 
cultivators within the Family Domains was affected 
by Regulations VII. of 1828 and Vil. of 1822. 


III.—The cvidence afforded by tho records of tho Benares 
Residency as to the condition of non-proprictary 
cultivators in the: zomindaree before the introduction 
into it of our regulation system. 


IV —The inferences which, with reforence to our know- 
lodge of the system of agrarian administration under 
Hindoo and Mussulman rule, may be drawn from tho 
abovo as to the rights of cultivators at the time of our 

assuming tho Government of Upper India. 

IL 

8. Tho Family Domains of the Maharajah of Benares 
consist of Pergunnahs Bhudohee and Khera Mugror in the 
Mirzapore, and Taltooqga Gungapore (or Pergunnah Kus- 








Bhudvheo originally formed part of the Sircar and Soobah of 
Allahabad, and Khera Mugror belonged, prior to ita conquest by Bulwunt 
Singh in 1160 Fualee, to Sircar Shahabad. 
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war Rajah) in the Benures District: their total arca is 624,014 
acres, and their total popalation, according totho last census, 
899,594. Pergunnahs Bhudohee and Kuswar Rajah aro 
densely populated,* and in a high stato of cultivatiog. 
Khera Mugror, excepung at its northern oxtremity, is almost 
entirely jungle, which has, ever sinco the perguunah was 
acquired by the Rajahs of Benares, been proserved with great 
caro and at much oxpense. 


4, Tho Rajahs of Bonares were originally Zemindars of 
Gungapore,t where their ancestral home still exists. Munsa 
Ram was the first of the family who uppears upon the page 
of history. By rendering himself useful to Roostum Ali 
Khan, the Nuzim of the Provinces of Bonares, he became a 
considorable Amil;{ and uf longth, through the Nazim’s 
interest, obtained from Sultan Mahomed Shah, both fo» him- 
self and his son, the titles of Rajah and Bahadoor. Through 
w sories of intrigues he contrived to supersede Roostum 
Ali Khan, and beforo his death, which occurred in A.D. 
1733, the greater part of the province—through nrrange- 
ments concluded with Nawab Abd-ool-Munsoor Khan Sufar 
Jung, then Soobahdar of Onudh—had passed into his hands. 
Munsa Ram was succecded by his son, Bulwnnt Singh, who 
was no less umbitious and enterprising than his father. 
Anong tho numerous acquisitions effected by him by force or 
intrigue were the Pergunnahs of Khera Mugror and Bhudohee. 
Bulwunt Singh’s conduct, as regards the latter pergunnah, 
brought him into hostility with Ali Koolee Khan, the Soobahdar 
of Allahabad, against whom, however, he ultimately pre- 
vailed ; and on the elevation of Nawab Soojah-ood-Dowlah to 
the rauenud of Oudh in 1161 Fuslee, he contrived, by large 
pecuniary sacrificcs and other means, to obtain, through the 





* Tho population in Bhudohee is 682 to the squaromile, and in Kus- 
war Rajah 665, 





+ Vide Sir H. M. Elliot's Supplemental Glossary, pp, 72 and 73, Article 
* Bhoonhar,” 


¢ Report by Mr, W. W. Bird, dated 25th May, 1827, 
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influcnee of that chieftain, the grant in jagheer * of those 
mehals, which have ew r sinco been hold by his successors 
under the same titlo ; and to extend his authority to thoso 
limits in other quarters whch continued until quite lately to 
be cossidercd as the Loundary of tho Benares Provinee.t 
Bulwunt Singh jo.aed Shah Alum and Soojah-ood-Dowlah in 
their invasion of Bengal in 1763. He joined the British 
camp with the Emperor after tho battle of Buxar ; and in the 
arrangements made with tho Emperor in 1764, his zemindaree 
was transferred from Oudh to the British Government. Tho 
arrangements thus made were disapproved by the Home 
Govornment ; and when tho treaty of 1765 was concluded 
with Sovjah-ood-Dowluh, the estate of Bulwunt Singh was 
restored to Oudh, the Nawab ongaging to continue him in 
possession on condition of his paying the same revenue as 
before. In 1770, on tho death of Bulwunt Singh, the Vizier 
of Oudh wishod to dispossess the family; but the British 
Government compelled him to recognize the possession of 
Cheit Singh, son of Bulwunt Singh, and to grant him a 
sunnudt under their guarantee.§ On the succession of 
tho Nawab Assof-ood-Dowlah, when the rights of sovereignty 
held by him ovor the Province of Benares were transferred 
to the Company, possession of the zomindarco was confirmed 
to Cheit Singh,|| on whose rebellion and forfeiture in 1781 
(1189 Fuslee) it was bestowed on the next lineal hoir (a 
grandson of Bulwunt Singh’s), Baboo Muheep Narain Singh, 
who in like manner became Zemindar of the whole Pro- 
vineo.J The arrangemonts for the administration ot Benares 





* Khera Mugror Ia © Altumgha.” 
¢ Aitchison's “ Treatics and Sunnuds,” 


¢ Given oa No, 12 at page 42, Vol, IL of Aitchison’s “ Treaties and 
Sunnuds.” 


§ Report by Mr, W. W. Bird, eupra, 


| The eunnud is given as’ No. 13, at pago 45, Vol. IL, Aitchison's 
* Tyeatics and Sunnuds,” 


q No. 14, page 51, Aitchizon, Vol, I, 
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made by Warren Hastings in 1781 will be seen from Clause 
1, Regulation IL. of 1795, the Luboolyut of Rajah Muheep 
Narain, * and an extract from a btter of Warren Hestings, 
quoted as No. 3 in Appendix 0. she progress of our inter- 
ference in tho zemindaree will be found detailed in the 
Regulation gbovo quoted, and iv the papers markod@ 1—5 in 
Appendix C, 


5. In 1794 it was decided to introduce the Bengal Regu- 
lations (as far as they wore applicuble) into tho Provinco of 
Benares, and in 1795 a staff of European officials was posted 
to it. This measure could not, under existing arrangoments, 
havo been ezrried into effect withont the consent of the Rajah. 
An agreoment was accordingly made with him on tho 97 th 
October, 1794 ; it contained throe Articles. The first provided, 
among other matters, that out of the surplus collections from 
the province over und above the forty lakhs of Rupees pre- 
viously stipulated for, one lakh of rupees annually should be 
paid to the Rajal of Benares, The second Article provided 
that pottahs, receipts, and acquittances, should, as before, havo 
the soal of the Rajah and his oflicors attached to them, and 
that the separate duftur and Treasury should be maintained 
a8 theretofore. The third Articlo stipulated that the Revenue 
Regulations should not be extended to the Family Domeins of 
tho Rajah,t in which, in consequence of objections offcred 
by the Rajah, no mofussil or interior settloment had been 
made by the authority of Government. 


6, Theadministration of justice in all matters rolating to 
the revenue of the Family Domains wag, provided for in a 
separate enactment, Regulation XV. of 1795. By it persons 
residing withinthe Family Domains were prevonted , in matters 
connected with revenue causcs and charity ground, from 
Sa 

* Aitchison, Vol. I, p. 53, 
} Those are stated in Clause 6, Section 17, Regulation IT, of 1795, to 
consist of “ the jagheers of Bhudolee and of Khera Mugror, and of the 


Rajah’s part of the Porgunnah of Kuswar or Gungapore, inclusive of the 
Talooga of Kerowna." 
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making applicatian for redress to the established Courts, 
Complaints asnnocted with such cases were to be taken cog- 
nizane of by the Rajah hn self in conjunction with the Col- 
lector, and in the event of any disagreement b-tweon the two, 
the decision was to rest with the Governor-Goneral in 
Council. 


7. Thus left to themsolves, the Rajahs devoted their ener-~ 
gies to extinguishing sub-proprietary rights in the Domains, 
and increasing their revenue demand, At the period of 
the general scttlement the public demands from Bhudohee 
were rated at Rs, 3,34,000; of which Rs, 1,58,341 
were remitted as jagheer; and the remainder, Bs. 1,75,659, 
fixed as tho permanent..revonue.payuble by the Rajuh to 
Government. Similarly,* the revenue demand from Gun- 
gapore was Rs, 1,538,619; of which Rs. 1,27,119 was 
fixed as the quit-rent payable to Government.f By 1231 
Fusles, the Rajah (Oodit Narain Singh) had increased his 
demand on Bhudohee to Rs. 7,06,931; and in Gungapore, 
by 1235 Fuslee, to Rs. 1,82,053, 


8. In A, D, 1826, a general appeal against the Rajah’s acts 
was made to Government, which resulted in the appointmont 
of Mr. W. W. Bird as Comunissioner, to enquire into the 
g-ievances complained of, and eventually to the enactment 
of Regulation VII. of 1828, which is still in forec, It was 
provided by that Regulation that a detailed settlement of the 
Family Domains should be made by the Rajah, who was “ to 
be guided in all matters relative thereto by the general rales 
in foree within the Province of Benures applicable to such 
cases.” { These rules were afterwards decided to be those 
prescribed by Regulation VII. of 1822. 


9, Regulation VII. of 1828 was most distasteful to the 
Rajah (Oodit Narain Singh), who accordingly spared no 





* Mr. W. W. Bird’s Report, supra, 
} Report by Captain W. M. Stewart, datcd 26th May, 1843, 
t Clause 1, Scction 5, Regulation VIL. of 1828, 
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efforts, both hore and at home, to procure its repoal. A 
commission, consisting of Massrs. Pakenham, Fane, and 
Macnaghten, was appointed m 1830 by Lord William 
Bentinck to diseus~ and decide upon tho Rajah’s objections. 
They recommended that the obnoxious regulation ‘should be 
modified ; ard this appears to have been the view takon by 
the Governor-Gencral himself. But in 1831, on tho receipt 
of a despatch from the Court of Directors, it was decided 
that the settlement should at once bo sot on foot, under the 
superintendence of an European officer. The powers of 
Government as regards the superintendence of the Family 
Domains wore vested in the Sudder Board of Revenuo, which 
at that time consisted of Messra,J. Pattle and W. W. Bird, 
and a Deputy Superintendent was appointed in entire and 
immediate subordination to them, Tho question of proprie- 
tary right was that to which the Deputy Superintendent's 
attention was more particularly directod by the Board. The 
logical result of the rules laid down for the decision of this 
question would have been a settlement with the inferior pro- 
prietors, as described in paragraph 113 of the Directions for 
Settloment Officors. 


But the actual result of the settlement of 1832—36, as 
regards the inferior landholders (or ** munzooreedars,” as 
their title was then fixed), has been to place them in the 
position deseribed in paragraphs 111 and 112 of the Settlement 
Dircetions. Munzoorco rights were decreed in 590} out of 
2,0142 villages ; but more than half of these have since been 
lost. The question of the rights of non-proprictary cultivators 
as regards the occupancy and transfer of their holdings was 
not to my knowledge discussed during this or any other of 
the subsequent scttlement operations within the Family 
Domains. 

10. By an arrangement which took cffeect in 1855 ten 
villages in Khora Mugror were made over on a “ mokurraree”’ 
tenure to certain Gulurwar munzooreedars of that pergun- 
nah, who had forfcited their * munzooree” rights for arrears 
of revenue, 

14 
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11, Thero are afew maftco villages and parts of villages 
the aggreeate arca of whith is 13,394 scros: the rent-free 
grant of thom are chiefly tf a dato prior to our recognition 
of Bulwunt Singh’s title. 


12, As matt.rs now stand, the Rajah is held to be tho 
proprietor of the soil of the Family Domains (except in the 
maifee and mokurraree estates mentioned above), with the 
reservation of tho following subordinate interosts :—~ 

Ist, —Those of the ‘‘ munzooreedars.” 


2Qnd,—Those of certain non-proprietary cultivators 
possessing rights of occupancy. 


13. * Munzoorcedars” possess.a heritable and transfer- 
ablo right to collect the rents of certain.cstates, and to deduct a 
percentage of 20 per cent, for the expenses of collection and 
their own maintenance, 


14, Cultivators having rights of occupancy are of two 
kinds :— 

A,—Those whoso right is heritable and transferable. 

B.— Those whose right is heritable but not transferablo, 

15. Heritable and transferable rights of occupancy are 

de facto enjoyod by almost all sudder cultivators (shikmees* 
acquire no right by ocenpancy, however prolonged) in 
Bhudoheo and Gungapore ; they are of two kinds :— 


A.—Ancestral, which require no explanation. 
B.—Acquired, which has been done in three ways :~ 


Istly,—By transfer from the ancestral cultivator. 


Qndly,—By obtaining possession of lapsed tenures from the 
malgoozar of the village. It used to, and may even now, 
be the custom for a malgoozar if a defaulting cultivator 
absconded to make over his holding to some one else who 
was willing to pay the whole, or as large a portion of tho 


* 7, ¢., sub-tenante, 
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balance as could be obtained. Tho same thing was often 
done. sometimes for, sometimes without, a consideration, 
when a cultivator died without hoirs. This. was done both 
by tho “ munzoorcedars” and by the farmors of ‘ na-mun- 
zooree” villages; but their power to make such arrangements 
is now denied, and they cannot do so exeopt with the conni- 
vance, or from the want of vigilance, of the Rajah’s officers. 


3rdly,—By usurpation on the part of malgoozars. Formerly 
when land lapsed by the flight, or death without heirs, of a 
cultivator, the malgoozar, munzooreedar, or farmer, would, if 
the holding were valuable and lightly assessed, take itas 
his seer ; ard the munzeoreedar, if sold up, or the farmor, on 
the expiry of his lease, used’ to retain his claim to it. Now 
such lands, when known, are entered as ‘ amanee Sircar 
talooq malgoozar;’’ and the Rajah can make what arrange- 
ments he pleases about them,—-eithor leaving them with the 
malgoozar and taking thoir rent from him, or leasing them 
to someoneelse. But, de facto, cultivating rights have arisen 
to a large extent in the way described above. 


16, Ihave spoken of de facto rights, because it is an open 
question whether rights which have arison in tho two last 
named ways are de jure _as extensive as those which aro 
ancestral, or acquired by transfer from the ancestral cultiva- 
tor. In practice they are so after the lapse of 12 years, for the 
possession of a cultivating tenure is supposed to carry with it 
all its incidents ; and the only Court by which the cultivator 
in possession could be ousted is that of the Principal Sudder 
Ameen,* the action of which would be considered barred by 
the terms of Section 23, Regulation VII., of 1828. 











» By arrangements concluded in 1845, the Courts of the native Com- 
missioners (or Moonsiffs) ia the different pexgunnahs were abolished. 
Summary suit jurisdiction waa girento tho Rajah and his Revenue 
Officers ; and a Civil Court, presided over by a Principal Sudder Amcon, 
was established at Konrh for the whole of tfe Family Domains, Appeals 
from orders of the Rajah and his officers lie to the Deputy Superintendent, 
Family Domains, as Commissioner, and from those of the Principal 
Sudder Ameen as Judge, 
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17. Insome munzooree villages nearly the whole of the 
cultivation is in the hands o® the munzooreedars and their 
brotherhood ;- but this is by no means universally the case. 
There is no distinction botween the position of cultivators in 
Munzoorco estates and thatof tlose in na-munzooree oncs ; 
nor betweer that of ex-munzooreedars (whoso munzooreo 
rights have been sold up) who retain their seer lands and that 
of ordinary non-proprictary cultivators, except that the seer 
lund has, perhaps, in somo instances, beon more lightly 
assossed. A large mujority of cullivators aro of high castes ;* 
but as regards rights of occupancy there is no distinction 
botween them and low ecasto cultivators, although there may, 
perhaps, bo some as to the rate'at which they are asscescd. 


18. Cultivators -in. Bhudohee and Gungapore have 
hitherto been abnost always assessod upon what is called 
the ‘‘ motri rate’ system. ¢ Tho plan pursued under the 
system has ostensibly bcon to ascortain the extent of Jand 
and amount of rent recorded against a certain cultivator’s 
name in the old ront-rolls of @ certain year or cortain sct 
of years; to divide the amount of rent there found by tho 
number of boegahs reeorded as tho cultivator’s holding ; and 
to treat the quotient as the eullivator’s rate of rent por beogah, 

. to be anpliod to any increaso or docroase of his eultivation 
which might appear upon measurement. 


19. In Bhudohee and Gungapore tho right of transfer of 
cultivating tenures is complete and absolute; they ure sold, 
mortgaged, given and bequeathed, or sold at auction in satis- 
faction of deerces, and can be transferred to the malgoozar 
by a process eallod tubdeel kasht, when an arrear of rent 
accrues upon them, Thoy are very valuable: Rs, 100 por 





For proof of the stacements contained in this paragraph, vide papers 
marked 23 to 25 in Appendix A. The villages the jumabundecs of 
which are thore abstracted were taken quite at random, and may be 
considered as fair specimens of tlie whole. (These, being voluminous, aro 
not printed.) 


t Scc Clause 2, Section 2, Regulation LIL, of 1795, 
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beegah is a sule prico which is by no means uncommon, and 
more is often paid.* 


20. B,—IIcritable non-transterablo rights of occupancy 
are possessed by a few cultivators in Pergannah Khera 
Mugror. In that pergunnah the transferable right is quite 
unknown, aid the heroditary ono nearly so. The hereditary 
cultivating tenures are found in a few villagos at the extreme 
north of the pergunnah, where it adjoins Pergunnal 
Mujhwar, in tho Benares District. Their nature has not, 
as far as IT am aware, ever come under discussion ; but were 
it to do so, it would, I believe, be found that they are of the 
two kinds d-seribed in Scetions 3 and 5 of Act X. of 1859 
respectively. Tho cultivators holding at fixed rates belong 

chiefly to tho Coerie and other low castes.t Nxeept from 
their difference from those prevailing in Bhudohce and 
Gungaporo, these tenures preseut no features of interest. 


TL. 


21. IT now ome to the quostion whether the present 
emdition of ryota in the Family Domains has diverged from, 
or is uniform with, that-which prevailed before Regulation 
VIL, of 1828, was enacted, and Regulation VIT. of 1822 made 
applicable. In considering this question, it will, I think, bo 
convenient to look only to tho rights of cultivators in 
Bhudohee and Gungapore, for it is there that they oxist m 
their strongest and most interosting form. 


22. Yam of opinion that thoso rights, although, perhaps, 
better defined now than formerly, are as nearly as possiblo 
in the same state now as that in which they were found by 
Reg lations VII, of 1828 and 1822. 





*, .e Appendix A, 


{ They do not, I belicve, number more than 100, and appear to have 
held thelr lands fur more than 70 years, The possessions of the cultie 
vators with right of occupancy at fair and equitable rates dates, I believe, 
from 1841-42, when the Revenue Survey of the perguonah took place, 
{Pergunnah Khera Mugror is almost entirely jungle. Supra, p. 101.] 
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23. My reasons for so thinking are— 


1st, Tax 1t was the agitation, not of the cultivators, but 
of tho claimants of proprietary right, which led to the enact- 
ment of Rogulation VIL of 1828. The cultivators were 
silent, and apparently content. 


2nl,--The only provisions of Regulation VII. of 1828 
which affect tho rights of cultivators are those of Section 4, 
Clauses 4 and 5 of Section 5, and Sections 9, 10, 15, 16, 
and 20, All that is laid down in this respect in them is that 
all privileges formerly enjoyed by cultivators within the 
Family Domains, or by similar classes in the Province of 
Bonares, were to be respected ;*-that all questions regard- 
ing the right to possession of khoodkasht aud chupporbund 
ryots ‘vere to bo adjusted according to the principles observed 
in similar cases throughout the Benares Province ;f that 
the settlement proceedings were to cmbrace the formation of 
as accurate a record as possible of all persons found in the 
possession of the soil, with a specification o. the nature and 
extent of the interests respectively enjoyed by chem, and 0” 
the rates per bocgah for the different descriptions of land and 
produce in each distinet village;t that the powers of dis- 
traint, &e., vested in proprietors and farmers of land within 
the Province of Benares might be exercised by similar por- 
sons in similar cases within the Family Domains ;§ that the 
Rajah, in addition to those powers, was also invested with the 
powers of a Collector ;|| that no torture or othor descrip- 
tion of corporal punishment was to be used to enforce the 
payment of arrears of rent ;J that a native Commissioner 
was to be maintained in each pergunnah, to take cognizance 
of revenue causes ;** and that these persons were authorized 
to receive and try contain classes of suits, provided tho cause 


* Section 4. + Clause 4, Soc. 5. Ff Clause 5, Sec. 5, 
$ Sec. 9. || Sec. 10, | Sec. 15. ** Soc. 16, 
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of action should have arisen within a period of 12 ycars 
before thoir institution. 


3rd,—The Sections of Regulstion VII. of 1822 which 
concern non-proprietary cultivators are 4, 6, 9, 14, and 
20--35. It was enacted in them that the admission of 
particular parties to engage for the payment of revenue 
should not bar Revenue Officers from interfering to adjust the 
rights of other persons and classes; that the Settlement 
Collector’s proceedings should embrace the formation of as 
accurate a record as possible of all local usages connected with 
landed tenures, a full specification of all persons enjoving 
the possession of the soil, or vested with any heritable or 
transferable interost in the land’ or its rents; and a record of 
the rates per beegah of each desoription of land or kind of 
produce demandable from the resident cultivators not claim- 
ing any transferable interest in the soil—whether possess- 
ing the right of hereditary oeenpancy or not;t and that 
summary jurisdiction (rules for the conduct of which are 
givon in detail) should in certain cases be exercised by Col- 
lectors, and others invested with the same powers by the 
Governor-General.§ No rights are declared to exist on 
the part of cultivators; investigation into the existence of 
inferior interests in the soil, and their record, if found, is all 
that is provided for, That this was the view takon of he 
provisions of this law in 1880 is plainly shown by the papers 
marked 10—-14 in Appendix A. Mr, Bird objected to their 
applicetion to the Family Domains, bocauso they were not 
declaratory ; and the Commission and the Governor-General 
advocated it, und the Rajah asked for it n the same grounds, 


4th,—Tho papers marked 18 and 20 in Appendix A. con- 
tain all, to the best of my belief, that was ever done towards 
defining tho right of cultivators in the Family Domains. 
Nothing was ever said during the early settlement operations 





* Section 20. t+ Section 4. ~ Sections 6, 9, and 14, 
§ Sections 20—35, 
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** were desirous to protect and conciligte tke ryots, in order 
to detach them from the village maliks, and beewuse the 
prosperity of the pergunnahs mainly depended on their 
exertions.””* 


©,.—That, owing to the large extent of land of which tho 
Rajahs are the sole zomindars, and to the lax supervision thoy 
havo always exercisod over their estates, it has boon a matter 
of convenience to maintain the fixity of cultivating tonures. 


25. It may be that tho vigilant control of the superin- 
tendency has had some influence upon the maintenance of the 
occupancy rights of cultivators; but I do not think that it 
has had much, for, in its earlier days, the protection of ‘mun- 
zooree” rights waé its chief care; and sinee sts re-establish- 
ment in 1845 tho rights of cultivators: (as now.defined) have 
not, to my knowledge, been called in question. 


TMi. 


26.. The records of the Benares Residency which I have 
he i the opportunity of examining are—1st, corrospondence 
and extracts from proceedings, oxtending from January, 1787, 
to November, 1799, preserved ia the Commissionor's Office ; 
and 2nd, a complete set.of tho Resident’s proceedings for 
1788 (with the exception of thoso for the months of Fobruary 
and Soptember)—a volumo of loiters despatched and received 
from tho 6th May, 1788, to 31st August, 1789 ; in all 11 folio 
volumes, presorved in the Collector’s Office at Benares, 


27. It appears from corrospondence which passod in 1795 
and 1797, that the Rosident’s proceodings from 1787 to date 
were tl 2n in existonce, and it was proposed to entortain an 
estublishment for copying them; but they are spoken of as 
boing very voluminous and in great disorder, and I cannot 
find that the proposed copy was ever made. Judging from 
an oxamination of the records detailed Rbove, I do not think 


* Report by Mr, W. W. Bird, Special Commissioucr in Bhudohee, 
dated 25th May, 1827. 
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that much light wou + have been -prown upon tho condition 


of non pruprjetary cultivators by the older records had they 
been available, 


28. The papers marked 1—5 in Appendix C.* will suffice, 
with Regulation Il. of 1795, to give a gener?! viow of the 
stato of tho country, and of our interference in its Govern- 
ment during the years 1787—174 ; in the first of which it 
was that the Resident began to be concerned in the collection 
and settlement of tho revenue of the zcmindareo. 


29. Some of tho papers contain hints (none, Iam afraid, 
of much value) of the condition of non-propriotary cultivators 
as it stood under the native rulo of the Bajahs of Benares. 
Thave endoavored to be fair, at the risk of being very tedi- 
ous; and the papers given may, I think, be considered as 
containing all that was to be found in the records I have 
examined at all bearing upon the atestion in hand. 


30, The result is disappointing ; but the following facts 
may, I think, bo traced :— 


1st, —That tho Rajahs~vero very «verse to the reecgnition 
of proprietary rights other than their own within the zemin- 
dureo. 


2nd,—That, although zemindars and ryots are often spoken 
of, with referonce to the amils, under the generic term of 
“ under-tenants,” and sometimes even under that of “ ryots,” 
yet thero was a well understood distinction betweeu proprio- 
tors (village maliks) and merc cultivators, 


8rd,—That cultivators were classed in two divisions. uecord- 
ing as they resided iu the village or out of it; viz., “ khood- 
kasht” and “ pykasht;” and in two subdivisions, according 
to their castes (unswering to the ashraf and arzalt of Thoma- 
gon), vis. “ pucka” and ‘ kutcha.” 


sentence 


* These are bulky, and have not been printed, 





tic, high caste and low caste, 
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4th,—That cultivators, of whatever class, were considered 
as having a hold in the soil, [What tais was does not clearly 
appear ; but that some existed may, I think, be fairly inferred, 
from such expressions as ‘thei cultivation,” “ separate 
enlture,” land at their disposal,’ &o.; and from cultivators’ 
complaints as (o wrong moasuroment of their land ‘and their 
throats of abandoning their holdings if they were not well 
treated. ] 


5th,—That the way in which tho rents of all classes of 
cultivators were attempted to be raised was by the imposition 
of a coss, and not by the demand of an increase in the 
actual rent. 


6th,—That ashraf”. eultivaters were permitted to hold 
their lands atalower rent than the ‘‘arzal”’ ones. 


7th,—That tho distinetion between the village proprietors’ 
seer and the other village lands was recognized, and the for- 
mor allowed to be held at a lower rent than the lutter. 


8th,—That tne country was in avery impoverished state, 
and the demand for cultivators greatcr than the supply. 


IV. 


81, Whatever may be tho truth as to the vexcd question 
of tho property of tho soil in India, it must, I think, be 
admitted that at the timo of our first connection with Bengal 
and Benares “some right in the soil still belonged to the 
ryot.”* The early rogulations und the papers given in 
Appendix CO, show pluinly that it was thon the custom to 
increase the ryot’s rent by tho imposition of cesses, not by 
tho uemand of additional rent in its simple form; and the 
argument drawn from this fact by Mill seoms to mo un- 
answerable ; it must be taken as a “ proof that there was once 
an effective limitation, or real customary rent, and that the 
understood right of the ryot to the land, so long as he paid 
in pt 

* Mr, Justico Cumpbell. 
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rent according to custom, was at some time or other more 
than nomind.” 


32. At tne commencoment of the latter half of the cight~ 
eenth century, Allahabad, Azimgurh, Gor uckpore, und the 
Benares Zemindaurees were all under tho Government of the 
Nawab Vizier of Qudh; and Bhudohce was a pergunnah 
(dustoor) of Sirear Allahabal.* It may then, it would 
seem, be safely assumed that (execpt in local peculiarities, 
or those duc to the characters of tho amils) the condition of 
the agricultural population of the parts of the Nawab’s domi- 
nions named above will at that time have been to all intents 
and purposes the same; and we may be almost vertain that 
this will have been tho casa as regards that of the population 
of Bhudohee, with reference to that of the inhabitants of the 
other dustoors of the Sirear Of Allahabad. Ilow is it then 
that cultivator’s rights, vigorous and self-sustaining in the 
Benares zomindaree, had to be sought out and nursed in 
Allahabad, Azimgurh, and Gorackpore ¢ and are to this day 
weaker there than in Benares? Tow is it that tenant-right: 
isso much stronger now in Bhadohee than in the pergunnahs 
of the present district of Allahabad ? Tlow is it, to eome to 
later times, and nearer home, that it is strong in Bhudohee, 
and aJ~ost non-existent in Khora Mugror estates, belonging to 
tle samo family ? 


33. Itis not, to my mind, any answer to these questions 
to say that there is a confusion of terms, and that thoso who 
are called cultivators in Bhudohee would elsewhere be styled 
proprietors, Sirictly speaking, they mey, as Mr. Maino has 
said,f be so; but that they certainly are not so ir our 











* Sir H. M, Elliot's Supplement Glossary, p. 323. 

¢ Allahabad, Azimgurh, Goruckpore, and Bhudohee, were all origin- 
ally inhabited by Bhurs. See paragraph 44 of Mr. Montgomery's Report 
on the Settlement of Allahahad ; parayraph 283 of Mr. Thomason’s on that 
of Azimgurh ; and Sir li. M, Miliot’s Supplement Glossary, p. 82, Art, 
Bhur. 

+ Paragraph 22 of his Minute dated 10th July, 1864, 
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Indian phraseology has, I conceive, been shown, in the first 
part of this Momorandum and “‘s Appendix ;* nor. certainly, 
is the comparatively greater vigor of tenant-right in Benares 
duo to tho action of our Government and its laws, for these 
have, till lately, concerned thomselves with the tondition of 
cultivators {ar more in the temporarily than in the porma- 
nently settled districts of the North-Western Provinces. 


34, The difference between the condition of non-proprie- 
tary cultivators in Bhudchee and Allahabad, and in Bhudoheo 
and Khera Mugror, is, in my judgment, due to the comparative 
weakness and strongth of proprietary rights in those places 
respectively. 


35. Proprietary right was well establisued in Allahabad 
when it came into our hands. Khera Mugror was conquered 
by foreo of arms, andthe Rajahs of Benares thus became 
undisputed proprietors. Bhudoheo, on the other hand, came 
into their possession chiofly by intriguo, and their hold on it 
for a time was almost nominal. Even when their possession 
had acquired strengtly by lapse of time and the recognition 
of their title, they wero still unable to destroy the influence 
of tho proprietors thoy had suppluntod. Although the Rajahs 
vehemently ussertod the principle that they were mero farm- 
ors, yet they wore often compelled to retain the old propr’s- 
tors in the management of their former estates. The Ruajahs 
were, in short, engaged in ono coutinued struggle to asscrt 
their proprietary right, until the British Government stepped 
in with Regulation VIL. of 1828, and defined their rights 
and thoso of the sub-proprietors, It was during this struggle, 
as ‘t appears to me, that the rights of non-proprietary 
cultivators in Bhudohee acquired that vigor which they have 
since maintained. 


36. Ido not mean that the rigo dates only from that 
poriod. This view seems to be rofuted by tho papers given in 








* See particularly Nos, 28, 24, and 25, of Appendix A. 


118 NOTES ON TENANT-RIGOT, ETC. 


Appondix B,, which show that similar rights, almost as 
vigorous, cxist olsewhere. The true conclusion scoms to me 
to bo that hereditary cultivat'rg rights of occupancy (which 
in some places were also transferable) were ones co-cxistent 
all over Bengal, tho North-Western Provinces, and Oudh ; 
but according as the surrounding circumstancés w~re opposed 
to or favorable to their growth, dicd out (or very nearly so), 

t shot up and becamo vigorous. The natural result of the 
anarchy by which our connection with India as its rulers was 
ushered in would, it seems to me, be to throw power into the 
hands of the petty authorities of the village. ‘ Tho tenant’s 
title,” to use the words of Elphinstone, “ was clear as long as 
the demand of the State was-fixed; but became vague and of 
no value when the public assessment became arbitrary.” When 
in the descending scale of “rent receivers,’ from the Nawab 
to the ‘‘ under-renter,” cach inereased his demand upon the 
other, the cenitivator was, of course, the one to suffer ;* 
in Bengal and Benares we stepped in in time to arrest the pro-~ 
cess of destruction, and uuder our strong rule cultivating 
rights revived at once. When in fho first twenty years of 
the nineteenth century we acquired possession of the bulk of 
Upper India, the process of destruction had gone further ; 
but the plant was not yet dead. In Oudh it may well be 
that more than forty years of further anarchy have destroyed 
it altogether.t Whether our policy should be to endeavor 





* See Elphinstone, pp. 71 and 72. 


¢ Tcannot help thinking, that had Warren Hastings: been Gov- 
ernor-Gencral during the last 15 years of the 18th century, tho now vexed 
question of Oudh tenant right would never have arisen, Tis instructions 
to the Resident at Lucknow in 1781 (ace a letter of instructions addr ssed 
by the Governor-General to Mr. Nathaniel Middleton, dated Chunar, 28rd 
September, 1781, published at pp. 18—2U of Hastings’ Narrative, Kd, 
Roorkee, 1853) werg as nearly as possible the sume as those which he ~ 
gave to the Hesident at Benares iv the same year. Mr. Ives, who was 
Resident at Lucknow during Mr. Jonathan Duncan’s rule at Benarcs, 
would clearly have never thought of carrying out such instructions. Mr. 
Duncan’s representations of the cruelties practised in Azimgurh seem to 
have passed unhecded, and even when the intcrests of the Benares zemin- 
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to rear it again, or to accept the fact of its destruction, 
depends, in great meusure, upon political considerations, 
which it is not for me to weigh But of www6 things I fool 
certain, viz,, that English notions of tonant-right are opposed 
to the customs of this country ; and that in India, wheré tenant- 
right is strongest, thcero the soil will be the best cultivated.” * 


W. DUTHOIT, 


MrrzapPore, i Deputy Supdt., F. D., M. B. 
The 19th September, 1865. 





daree were more immediat:ly affectod by the misgovernment which pre- 
vailed in Oudh, ho met, with little support. ord Cornwallis’s was esacn- 
tially a nof-intorference policy. ‘To auch an extent was this principle 
carried, that when in 1793 the Rajah of Rewah plundered Rs. 60,000 
worth of money and jowels.on ita’ way fromBenare to Nagporo for the 
Company's usc, and tuok nanotice of twa letters addressed to him by tho 
Governur-General, it was thought “dificult to hazard an opinion how far 
it may be expedient to show any preacnt resentmunt, cither for the act of 


stopping and selzing the juwels, or for the inaulting neglect shown in not 
replying to Lord Cornwallis’a letters.” 


Tho cnergy with which the cultivation of Bhudohee {8 conducted 
has always ween romarkably, and ie still-the admiration of all whu sce it. 


The people are turbulent ; but arc, aa arule, far botter fed aud clothed 
than in any of tho neighboring districts, 
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